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Dorsey & Whitney

1330 Connecticut Avenue, NW.
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Washington, D.C. 20036

RE: Interest; Effective Date; Retroactivity; North American Free

    Trade Agreement (NAFTA) Implementation Act; Customs

    Modernization Act; Public Law 103-182, Title VI, Section

    642; 19 U.S.C. 1505(c)

Dear Mr. Rehm:

Your letter of February 16, 1994, to the Chief Counsel, U.S.

Customs Service, has been referred to this office for response. 

In your letter you request a ruling on the effective date of the

amendment made to 19 U.S.C. 1505(c) by section 642(a) of Public

Law 103-182.  Our ruling follows.

FACTS:

The North American Free Trade Agreement (NAFTA) Implementation

Act (Public Law 103-182; 107 Stat. 2057) was enacted on December

8, 1993.  Title VI of the NAFTA Implementation Act, titled

Customs Modernization, contains various amendments to the Customs

laws and other statutes.  Section 642(a) of Title VI of the NAFTA

Implementation Act (107 Stat. 2205) amended 19 U.S.C. 1505 by,

among other things, adding a new subsection (c) providing as

follows:

       (c)  Interest.--Interest assessed due to an underpayment

    of duties, fees, or interest shall accrue, at a rate

    determined by the Secretary, from the date the importer of

    record is required to deposit estimated duties, fees, and

    interest [19 U.S.C. 1505(a) requires the importer of record

    to deposit estimated duties and fees at the time of making

    entry or at such later time as the Secretary may prescribe

    by regulation] to the date of liquidation or reliquidation

    of the applicable entry or reconciliation.  Interest on

    excess moneys deposited shall accrue, at a rate determined

    by the Secretary, from the date the importer of record

    deposits estimated duties, fees, and interest to the date of

    liquidation or reliquidation of the applicable entry or

    reconciliation.

Section 692 of Title VI of the NAFTA Implementation Act (107

Stat. 2225) provides that "[t]his title takes effect on the date

of the enactment of this Act."

You request a ruling on the issue set forth below.

ISSUE:

Does 19 U.S.C. 1505(c), as amended by section 642(a) of Title VI

of the NAFTA Implementation Act, apply to:

    (1)  entries made before December 8, 1993, and liquidated on

    or after that date, as well as to entries both made and

    liquidated on or after that date; or

    (2)  only entries both made and liquidated on or after

    December 8, 1993?

LAW AND ANALYSIS:

The general rule with regard to the effective dates of statutes

is "[r]etroactivity is not favored in the law [and thus]

congressional enactments and administrative rules will not be

construed to have retroactive effect unless their language

requires this result" (Bowen v. Georgetown University Hospital,

488 U.S. 204, 208 (1988)).  However, the Supreme Court has

approved the retroactive application of statutes "... on the

principle that a court is to apply the law in effect at the time

it renders its decision, unless doing so would result in manifest

injustice or there is statutory direction or legislative history

to the contrary" (Bradley v. School of City of Richmond, 416 U.S.

696, 711 (1974)).

In the 1994 case of Landgraf v. USI Film Products, 114 S. Ct.

1493, the Supreme Court reconciled the above two cases (i.e.,

Bradley and Bowen (see also, Kaiser Aluminum & Chemical Corp. v.

Bonjorno, 494 U.S. 827, 110 S. Ct. 1570 (1990))).  The Court

stated that "there is no tension between the holdings" in these

cases (114 S. Ct. at 1496, emphasis in original).  The Court

noted that "statutory retroactivity has long been disfavored [but

that] deciding when a statute operates 'retroactively' is not

always a simple or mechanical task" (114 S. Ct. at 1498).  The

Court went on to state that "[a] statute does not operate

'retrospectively' merely because it is applied in a case arising

from conduct antedating the statute's enactment" (114 S. Ct. at

1499).  The Court noted that it had long declined to give

retroactive effect to "statutes burdening private rights unless

Congress had made clear its intent" (114 S. Ct. at 1499) and that

"[t]he largest category of cases in which [it had] applied the

presumption against statutory retroactivity has involved new

provisions affecting contractual or property rights, matters in

which predictability and stability are of prime importance" (114

S. Ct. at 1500).  The Court recognized that "[w]hen [an]

intervening statute authorizes or affects the propriety of

prospective relief, application of the new provision is not

retroactive" (114 S. Ct. at 1501).  Although the Court noted its

long recognition of the rule in Bradley that "a court should

'apply the law in effect at the time it renders its decision,'"

(114 S. Ct. at 1501), the Court stated, regarding Bradley, that

"... we now make it clear that Bradley did not alter the well-

settled presumption against application of the class of new

statutes that would have genuinely 'retroactive' effect" (114 S.

Ct. at 1503).  The Court stated its rule to be that:

       When a case implicates a federal statute enacted after

    the events in suit, the court's first task is to determine

    whether Congress has expressly prescribed the statute's

    proper reach.  If Congress has done so, of course, there is

    no need to resort to judicial default rules.  When, however,

    the statute contains no such express command, the court must

    determine whether the new statute would have retroactive

    effect, i.e., whether it would impair rights a party

    possessed when he acted, increase a party's liability for

    past conduct, or impose new duties with respect to

    transactions already completed.  If the statute would

    operate retroactively, our traditional presumption teaches

    that it does not govern absent clear congressional intent

    favoring such a result.  [114 S. Ct. at 1505]

In applying the above rules to the issue under consideration, we

note that the NAFTA Implementation Act specifically provides that

the title containing the provision under consideration takes

effect on the date of enactment (December 8, 1993) (section 692

of Title VI of the NAFTA Implementation Act, quoted above). 

However, as noted above (Landgraf, "deciding when a statute

operates 'retroactively' is not always a simple or mechanical

task" (114 S. Ct. at 1498); see also Syva, infra), this does not

resolve the problem of how to apply the provision to a

transaction in which one event was prior to that date and another

event was after that date (e.g., as in the issue under

consideration, when entry would be before December 8, 1993, and

liquidation of the entry would be after that date).  (Compare the

effective date provision in section 692 of the NAFTA

Implementation Act to the effective date provisions in statutes

such as the Act of January 12, 1983 (Public Law 97-446; 96 Stat.

2329), which, among other things, amended 19 U.S.C. 1505 to be

applicable "with respect to merchandise entered on and after the

30th day after the date of the enactment of [the] Act" (section

201(g), Public Law 97-446; 96 Stat. 3460).)

Since Congress has not "expressly prescribed the statute's proper

reach" in regard to the applicability of the amendments to

section 1505 effected by section 642 of the NAFTA Implementation

Act to the situation under consideration, we must use normal

rules of statutory construction.  As the Court stated in

Landgraf, what must be determined is whether the provision would

have retroactive effect, "i.e., whether it would impair rights a

party possessed when he acted, increase a party's liability for

past conduct, or impose new duties with respect to transactions

completed."

The amendment to 19 U.S.C. 1505(c) effected by section 642(a) of

Title VI of the NAFTA Implementation Act and under consideration

in this ruling is quoted in the FACTS portion of this ruling. 

According to the House and Senate reports on the NAFTA

Implementation Act, section 642 provides that "... underpayment

or overpayment of duties and fees determined at liquidation or

reliquidation shall be either paid by the importer or refunded by

the Government with interest, as appropriate."  The reason for

this change is stated to be to "... provide equity in the

collection and refund of duties and taxes, together with

interest, by treating collections and refunds equally" (House

Report 103-361, Part 1, 103d Cong., 1st Sess., p. 140; see also

Senate Report 103-189, 103d Cong., 1st Sess., pp. 90, 91).  Both

of these reports provide that Title VI of the NAFTA

Implementation Act shall take effect on the date of enactment

(id., p. 163, and p. 105, respectively).

The provision under consideration added to 19 U.S.C. 1505 by

section 642(a) of Title VI of the NAFTA Implementation Act is a

new provision, providing for interest during the period between

the date that the importer is required to deposit estimated

duties, fees, and interest and the date of liquidation or

reliquidation.  Before this amendment, there was no provision for

interest in this period.  Under former 19 U.S.C. 1505(c),

interest was provided for on duties determined to be due

(underpayments) upon liquidation or reliquidation from the 15th

day after the date of liquidation or reliquidation.  Under former

19 U.S.C. 1520(d) (repealed by section 642(b) of Title VI of the

NAFTA Implementation Act), if an entry was reliquidated as a

result of a protest filed under 19 U.S.C. 1514 or an application

for relief under 19 U.S.C. 1520(c), or if reliquidation was

ordered by an appropriate court, interest was provided for on any

amount paid as increased or additional duties (overpayments) from

the date of payment to the date of refund or the filing of a

summons under 28 U.S.C. 2632, whichever occurred first (the

Government was not required to pay interest on excess estimated

duties (Kalan, Inc., v. United States, 944 F. 2d 847 (Fed. Cir.

1991))).  These latter provisions (i.e., 19 U.S.C. 1505(c) and

1520(d) are now contained in 19 U.S.C. 1505(b) and (d), with some

modifications.  The changes under consideration effected by

section 642 of the NAFTA Implementation Act may be summarized as

follows:

                              BEFORE

Entry to liquidation  No

provision for interest for

underpayments by importer.  

Since old 
 1520(d) provided

for interest on increased or

additional duties resulting

from reliquidation (and not

excess deposits, see Kalan,

supra), date of payment would

be after reliquidation.  Thus,

there was no provision for

interest payable by the

Government during this period.

Post-liquidation  Importer

subject to interest on

underpayments from the 15th

day after liquidation or

reliquidation (old 
 1505(c))

and Government required to pay

interest on excess increased

or additional duties (not

excess deposits) from the date

of payment to the date of

refund or filing of summons

(old 
 1520(d)).

                              AFTER

Entry to liquidation  Importer

subject to interest on

underpayments from the time of

making entry to the date of

liquidation or reliquidation

and Government required to pay

interest on excess deposits of

duties, fees, and interest

from the date of deposit to

the date of liquidation or

reliquidation (new 
 1505(c)).

Post-liquidation  Importer

subject to interest on

underpayments from the date of

liquidation or reliquidation

(new 
 1505(d)) and Government

required to refund excess

moneys deposited, together

with interest thereon, within

30 days of liquidation or

reliquidation (new 
 1505(b)).

Thus, this comparison makes clear that the provision under

consideration in this matter (19 U.S.C. 1505(c)) is a wholly new

provision, providing for interest in a period in which interest

was not previously provided for (i.e., between the date of entry

and the date of liquidation or reliquidation).  A new transaction

is established as the "triggering" date for interest in the new

period (i.e., the date of entry or deposit instead of the date of

liquidation or reliquidation, or deposit after reliquidation).

You contend that the provision should apply to merchandise

entered before December 8, 1993, if the entry is liquidated after

December 8, 1993.  If we so held, an importer who under-paid

duties on a pre-December 8, 1993, entry would be subject to

interest on the underpayment of duties from the date of entry

(e.g., an importer of merchandise the liquidation of which had

been extended for the full four years authorized (19 U.S.C. 1504)

would be subject to interest for the four-year period from

entry).  Conversely, the Government would be required to pay

interest on excess deposits from the date of deposit (in the

above example, if the date of deposit was the date of entry, for

the four-year period from entry).

Clearly, the proposed interpretation would result in the

provision having "retroactive effect" under Landgraf.  That is,

the proposed interpretation would "increase a party's liability

for past conduct" (i.e., an importer would be liable for interest

on past underpayments of duties for past entries and the

Government would be liable for interest on past overpayments of

duties for past entries, even though the liability for that

interest could not have been contemplated at the time of the

conduct, the date of entry).  The proposed interpretation would

be in the category of cases which the Court in Landgraf described

as "[t]he largest category of cases [where] the presumption [was

applied] against statutory retroactivity [namely those]

involv[ing] new provisions affecting contractual or property

rights, matters in which predictability and stability are of

prime importance" (114 S. Ct at 1500).  In regard to this last

point, we note that the Congress and Courts have recognized the

importance of certainty (including the need for private parties

to be able to control their liabilities) in the "customs process"

(Senate Report 778, 95th Cong., 2d Sess., p. 31 (reprinted in

1978 U.S.C.C.A.N. 2211, 2242-2243); Ambassador Division of

Florsheim Shoe v. United States, 3 Fed. Cir. (T) 28, 30-31, 748

F. 2d 1560 (1984)).

Since the provision would have retroactive effect under the

interpretation you propose, the Court in Landgraf states that the

"traditional presumption teaches that it [i.e., the statutory

provision] does not govern absent clear congressional intent

favoring such a result."  There is no "clear congressional

intent" favoring the retroactive operation of the provision under

consideration.  Instead, the statute clearly provides that Title

VI, including the provision under consideration, is to take

effect on the date of enactment (section 692, NAFTA

Implementation Act) and the legislative history concurs (House

Report 103-361, Part 1, 103d Cong., 1st Sess., p. 163, and Senate

Report 103-189, 103d Cong., 1st Sess., p. 105).

Furthermore, in those instances in the NAFTA Implementation Act

in which retroactivity was intended, the statute and the

legislative history specifically so provide (see section 632(b),

NAFTA Implementation Act; 107 Stat. 2197, 2198; see also House

Report 103-361, supra, p. 132, and Senate Report 103-189, supra,

pp. 84-85).  We note also that effective dates are specifically

provided for in sections 622(b), NAFTA Implementation Act (107

Stat. 2186, 2187), and 683, NAFTA Implementation Act (107 Stat.

2218).  A maxim of statutory construction is expressio unius est

exclusio alterius (the expression of one thing is the exclusion

of another).  Under this maxim if a statute "... assumes to

specify the effects of a certain provision, other ... effects are

excluded" (Black's Law Dictionary, 6th ed. (1990), p. 581; see

also, e.g., United States v. Azeem, 946 F. 2d 13, 17 (2nd Cir.

1991), "In general, congressional consideration of an issue in

one context, but not another, in the same or similar statutes

implies that Congress intends to include that issue only where it

has so indicated").

Also in regard to the intent of the NAFTA Implementation Act in

regard to the issue under consideration, we note that both

Congressional Reports on the Act include a Congressional Budget

Office Cost Estimate on the legislation (House Report 103-361,

supra, pp. 163-170; Senate Report 103-189, supra, pp. 139-146). 

According to this Cost Estimate, "[t]itle VI ... would require

payment of interest on merchandise revaluations after entering an

item through U.S. Customs, increasing receipts by $4 million each

year."  The table illustrating this change reflects no change in

this amount for each fiscal year beginning in 1994 through 1998. 

Thus, there is no indication that it was anticipated that the

provision was to apply retroactively (i.e., if that were the

case, receipts for the first years after enactment of the Act

would be higher, reflecting payment of interest for past entries,

as well as current entries).

Thus, not only is there no "clear congressional intent" favoring

the retroactive operation of the provision under consideration,

the available legislative history supports an interpretation that

the retroactive effect of the provision was not intended. 

Therefore, based on the reasoning set forth in this ruling, we

conclude that the amendment to 19 U.S.C. 1505(c) effected by

section 642(a) of Title VI of the NAFTA Implementation Act does

not apply to entries before the date of enactment, even if the

entries are liquidated or reliquidated on or after the date of

enactment.  The provision applies to entries on or after the date

of enactment (i.e., because that is the date that estimated

duties and fees are required to be deposited).

This position is not inconsistent with the decision in Syva Co.

v. United States, 12 CIT 199, 681 F. Supp. 885 (1988), in which

the Court held that the 1984 amendment of 19 U.S.C. 1505

requiring interest to be paid from the 15th day after the date of

liquidation or reliquidation was applicable to merchandise

entered before the effective date of the law but liquidated after

that date.  In Syva the Court determined that there was no

"retroactivity issue" because the clear intent was for the

amendment to apply "where duties [were] already assessed" and

because "the operative event triggering the time for assessment

of interest [i.e., liquidation] occurred after the statute was

enacted" (12 CIT at 204).  In the case of the amendment to 19

U.S.C. 1505(c) by section 642(a) of the NAFTA Implementation Act,

there is no such "clear intent" (as stated above, the available

legislative history supports an interpretation that retroactivity

for the provision was not intended) and the "operative event

triggering the time for assessment of interest" is the date of

entry (i.e., the date that estimated duties and fees are required

to be deposited), not the date of liquidation or reliquidation.

This position is consistent with the "well-settled presumption"

against retroactivity, described above (for an example of a case

in which that presumption was applied to a case involving

interest, see Kaiser Aluminum & Chemical Corp., supra; for an

example of a case in which that presumption was applied regarding

Customs laws, see United States v. Burr, 159 U.S. 78, 15 S. Ct.

1002 (1895)).

HOLDING:

Title 19, U.S.C. section 1505(c), as amended by section 642(a) of

Title VI of the NAFTA Implementation Act, applies only to entries

filed on or after December 8, 1993, and not to entries filed

before December 8, 1993, and liquidated on or after that date.

                           Sincerely,

                           John Durant, Director

                           Commercial Rulings Division

