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June 8, 2009

VES-13-18-RR:BSTC:CCI H052038 CK

CATEGORY: Carriers

Supervisory Import Specialist

U.S. Customs and Border Protection

1515 Poydras St., Suite 1700

New Orleans, LA 70112 

Re:
Protest No. 2002-08-100237; Vessel Repair Entry No. E80-3329221-8; BARGE JI 281; 19 U.S.C. § 1466(d)(1); Casualty

Dear Sir:

This is in response to your memorandum dated February 4, 2009, forwarding for our review the above-referenced protest.  Our ruling on this matter is set forth below.

FACTS:

The JI 281 is a U.S.-flagged barge that incurred foreign repair expenditures.  On July 7, 2007, the vessel arrived at the Port of Seattle, Washington, where Vessel Repair Entry E80-3329221-8 was filed on July 10, 2007.  An application for relief was timely filed and on July 7, 2008, a determination of duty was made in the amount of $420,904.58.  

The subject protest was received November 25, 2008, filed on behalf of Victory Towing, Inc., the owner, and operator of the BARGE JI 281.  The tug, Hunder D, owned and operated by Harley Marine Services, was hired to tow JL 281 from Singapore to Seattle, Washington.  The invoices in contention in this protest are for those expenses incurred in Pusan, Korea.  The expenses incurred in Korea include inspections by the American Bureau of Shipping (“ABS”) and the U.S. Coast Guard (USCG), replacement of the navigation lights and solar panels, steel work to the bow from denting and cracking, chain repairs, painting and draft marks, handrail repairs, towing wire and clip repairs, cleaning, and disposal.  Furthermore, other general expenses, such as pilotage, transportation and communication fees, and other drydocking, port, and agency fees were incurred.  The protestant alleges the Korean expenses were incurred due to a nondutiable casualty event, namely Typhoon Utor near Subic Bay, Philippines.      

On November 11, 2006 the tug Hunter D with the BARGE JI 281 in tow departed Guam for Singapore for a scheduled drydocking for both vessels.  After departure, a work request was received that required the vessels to journey to Pusan, Korea to pick up and move a large piece of equipment from Pusan to Guam.  The vessels were diverted to Subic Bay, Philippines, for the purpose of refueling and to change out crewmembers, which was done on or about December 8, 2006.  The vessel departed Subic Bay, Philippines headed for Pusan, Korea on December 12, 2006.

During a similar time frame, approximately December 8, 2006 to December 14, 2006, Typhoon Utor, a category 3 typhoon, was occurring in the same general area.  Typhoon Utor made land in the Eastern Philippines on December 9, 2006 as a category 1.  The National Oceanographic Atmospheric Agency (“NOAA”) reported sustained winds up to 100 knots and wind gusts of up to 125 knots during that period.  Protestant does not allege the typhoon hit the vessels directly, but was in the same vicinity causing heavy seas and damaging winds.  According to the protestant and evidenced by the submitted vessel logs, the vessels were sailing in the same direction and area as the typhoon between December 12, 2006 and December 26, 2006 when the vessels arrived in Korea.  The daily vessel logs for the Hunter D for the period of December 13-25, 2006 were submitted and on numerous days the captain noted that the speed was reduced because of heavy seas and winds.  The vessel logs note winds from 40 knots up to 63 knots on December 17, 2006.  The vessel log for December 18, 2006 also contains a note about a problem with the port running light on the BARGE JI 281.  The vessel log for December 19, 2006 contains a note that while underway towing the barge it was discovered water spraying out from a location near the starboard bow lower rake on the barge. The logs for December 23 and 25, 2006 contain notes about the navigations lights, running lights, and tow cable problems.                

The BARGE JI 281 underwent repairs from December 27, 2006 until January 6, 2007, and departed Korea on January 10, 2007.  The vessel arrived in Guam on January 22, 2007, where we assume delivery of the items it had gone to Korea to acquire was completed.  The vessel then continued onto Singapore where it arrived on February 14, 2007, to undergo its scheduled drydocking and surveys.  
In addition to the shipyard invoices, protestant submitted the following documentation in support of its claim: (1) a U.S. Coast Guard Form 2692, “Report of Marine Accident, Injury, or Death,” dated December 20, 2006; (2) a report from The American Bureau of Shipping, dated January 6, 2007; (3) a declaration from the President and Manager of Victory Towing, the owners and operators of the BARGE JI 281, dated November 18, 2006; (4) the vessel logs for the dates December 13, 2006 through December 25, 2006;  (5) a statement from the Captain of the tug HUNTER D, dated September 12, 2008; (6) a statement from the Chief Engineer of the tug HUNTER D; and (7) NOAA fact sheets and photos on Typhoon Utor.  

Finally, an affidavit and invoice from Automatic Power, Inc. of Houston, Texas for the sale and transportation of barge lights and solar panels, dated December 29, 2006.

ISSUE:

Whether the vessel repair costs incurred by the protestant are dutiable under 19 U.S.C. § 1466?

LAW AND ANALYSIS:

Title 19, United States Code, § 1466(a), provides in pertinent part for the payment of an ad valorem duty of 50 percent of the cost of "...equipments, or any part thereof, including boats, purchased for, or the repair parts or materials to be used, or the expenses of repairs made in a foreign country upon a vessel documented under the laws of the United States...".

Section 1466(d)(1) authorizes a remission of such duties if the owner or master of the vessel was compelled by stress of weather or other casualty to put into such foreign port to make repairs to secure the safety and seaworthiness of the vessel to enable her to reach her port of destination.  The statute sets forth the following three-part test that must be met in order to qualify for remission under the subsection:


1.  The establishment of a casualty occurrence;


2.  The establishment of unsafe and unseaworthy conditions; and

3. The inability to reach the port of destination without obtaining foreign repairs.

In addition, if the above requirements are satisfied by evidence, the remission is restricted to the cost of the minimal repairs necessary to "...secure the safety and seaworthiness of the vessel in order to enable it to reach its port of destination in the United States." (19 CFR 4.14(h)(2)(i)).  Duties on repair costs beyond that minimal amount are not subject to remission.

The term "casualty" as it is used in the statute, has been interpreted as something which, like stress of weather, comes with unexpected force or violence, such as fire, spontaneous explosion of such dimensions as to be immediately obvious to ship's personnel, or collision (Dollar Steamship Lines, Inc. v. United States, 5 Cust. Ct. 28-29, C.D. 362 (1940)).  In this sense, a "casualty" arises from an identifiable event of some sort.  In the absence of evidence of such casualty event, we must consider a repair to have been necessitated by normal wear and tear. HQ 106159 (September 8, 1983).

In stating that a casualty is presumed under these circumstances thereby warranting the granting of remission, the protestant relies on a long line of rulings dating from C.I.E. 1202/59.  (See, e.g., 116590, dated January 18, 2006; and 113374, dated March 27, 1995, citing and discussing 108514, dated November 17, 1986).  With respect to these rulings, we note the following.

In this case, based on the evidence submitted about Typhoon Utor and the resultant winds and heavy seas recorded in the vessel logs, we agree that the BARGE JI 281 encountered a casualty occurrence causing extensive damage.  The signed declarations and statements corroborate this determination.  The vessel logs note water spraying from, a problem with, or damage to, the starboard bow lower rake, and navigation and running lights damage.  According to the Korean shipyard invoice, these were the areas that were repaired, in addition to the replacement of solar panels.  Other expenses incurred such as the surveys, general expenses, painting, and other minor repairs, were all incurred as part of the damage caused by the casualty event.  Furthermore, after the barge finished its delivery to Guam, it went to Singapore for its scheduled drydocking where it incurred repairs and expenses over $1 million.  Thus, this shows that the minimal amount of repairs were undertaken in Korea in order for the barge to reach its U.S. port of destination and extensive work was performed in Singapore.  

The expenses incurred in Korea, including those repair costs reflected on the shipyard invoices, the costs of the USCG and ABS inspections, and the general expenses reflected on the aforementioned invoices, are nondutiable pursuant to 19 CFR 4.14(h)(2)(i).  We also note that the invoice submitted for the solar panels is sufficient to establish the cost of those replacements.        

HOLDING:  

After a thorough review of the record, the protest is granted and the costs incurred in Korea are nondutiable based on the “casualty” the vessel incurred and relief from duties pursuant to 19 U.S.C. 1466(d)(1) is warranted.    

In accordance with the Protest/Petition Processing Handbook (CIS HB, January 2002, pp. 18 and 21), you are to mail this decision, together with the Customs Form 19, to the protestant no later than 60 days from the date of this letter.  Any recalculation of duties of the entry in accordance with the decision must be 

accomplished prior to mailing of the decision.  Sixty days from the date of the decision the Office of Regulations and Rulings will make the decision available to CBP personnel, and to the public on the CBP Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.

Sincerely, 

Glen E. Vereb, Chief

Cargo Security, Carriers and Immigration Branch
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