




August 5, 2009

HQ H059996

CLA-2 OT:RR:CTF:TCM H059996 MG

CATEGORY:  Marking

TARIFF NO.:  N/A

Joseph F. Donohue, Jr., Esq.  

Donohue and Donohue 

26 Broadway, Suite 2300

New York, New York 10004

RE: 
Country of origin marking requirements for certain hand bags
Dear Mr. Donohue:  


This letter pertains to your correspondence of April 24, 2009, on behalf of your client Burberry Limited of London (Burberry), in which you requested a binding ruling on the country of origin marking requirements for two styles of women’s handbags produced in Italy and another country.  

FACTS: 

You submitted two finished samples of bags assembled in Italy: the “Lowry” and the “Small Newfield.”  You also submitted samples of the components cut in Italy (together with hardware, ready for subassembly work in the second country); and samples of subassemblies, for both bags, which are returned to Italy from the second country.  

The Lowry measures approximately 18.5 x 14.5 x 7.5 inches, and the exterior surface is constructed of a polyester fabric with the Burberry trademarked equestrian knight and check pattern.  Two leather handles measuring approximately 19 inches in length are attached to the front and back panels by metal O-rings that are joined to a leather buckle assembly.  A leather shoulder strap measuring approximately 48 inches long is attached to each side panel by a claw clasp hooked to a D-ring, which is attached to a leather strap trim assembly.  The top and bottom are trimmed in leather.  A zipper at the top extends the length of the bag and may be closed and opened by a leather tab attached to the zipper by a metal D-ring.  Five small metal “feet” are affixed to the bottom.  The interior compartment of the handbag has a polyester fabric inner lining with a three pocket “organizer” on one wall and a zippered pocket on the other wall.  Stitched to the face of the zippered pocket is a leather tab with the Burberry name and trademark.  On the opposite side, stitched to the top of the middle pocket of the organizer, is a black leather tab with the country of origin marking “Made in Italy” in contrast silver letters approximately one eighth of an inch in height.  


The Small Newfield is approximately 14 x 9 x 8 inches, and the exterior surface is also constructed of a polyester fabric bearing the Burberry trademark.  Two leather handles measuring approximately 19 inches in length are attached to the front and back panels by O-rings, which are joined to a leather buckle assembly.  A leather shoulder strap measuring approximately 48 inches in length is attached to each side panel by a claw clasp hooked to a D-ring which is attached to a leather strap trim assembly.  The top and bottom are of leather and the side is trimmed in leather.  Two zippers at the top extend the width of the bag and approximately halfway down the sides, and may be closed and opened by a leather tab attached to each zipper by a metal D-ring.  Four small metal feet are affixed to the bottom.  It has two interior compartments made of polyester fabric.  One compartment has a three-pocket organizer on its outer wall and the other compartment has a zippered pocket on its outer wall.  Stitched to the top of the middle pocket of the organizer is a back leather tab with the country of origin marking “Made in Italy” in contrasting silver letters approximately one eighth of an inch in height. 

The materials comprising the handbags consist of the following: 100% genuine leather originating in Italy purchased in the form of skins measuring approximately 16.5 square feet; fabric produced in Italy and purchased in bulk rolls; and hardware (e.g. zippers, D-rings, etc.) produced in Italy and purchased in bulk quantities.  The leather will be used in producing the bottom, handles, trim and trim assemblies, shoulder strap and shoulder strap pad; the fabric in producing the outer surfaces and the inner linings; and the hardware for closures and for other purposes.

You submit the details of production operations in making these bags as follows:

1) Pre-Cutting and Cutting Operations Performed in Italy and applicable to both the Lowry and Small Newfield.

The production begins with the design or drawing and selecting which materials should be used, the style of construction and the hardware.  When the sample has been finally approved, it is translated into a computer-aided design (“CAD”), which forms the basis for production.  Each style has its own original set of CAD blueprints, and those for one style handbag cannot be used for any other style.  The CAD department then creates a set of steel templates, referred to as “knives”, for use as tooling.  The knives will cut the various materials to the specific size and shapes called for by the design.  Each style article has a unique set of knives that can be used only for that article.  In addition to cutting to a specific size and shape, certain knives create cuts, holes or notches in the leather or fabric to facilitate later stages of assembly. 

Following arrival at the producer’s facility in Italy, the leather and fabric are examined.  Checks are continuously carried out before, during and after cutting.  Precise cutting of all materials is required to ensure that the gluing and stitching operations to be performed later in the second country can be done with maximum ease and precision.  Scoring (i.e., marking with lines, grooves, notches, etc) and guide holes (incorporated into the knives) are done on some materials to facilitate subassembly work in the second country.

2) Subassembly Operations Performed in the Second Country.

a. The Lowry.

Following receipt of the pre-cut components from Italy, the following operations are performed in the second country: The leather pieces are “skived”; the pre-cut leather handle pieces are glued and stitched, and the O-rings attached, to form the two handles; the pre-cut shoulder strap pieces are glued and stitched, and the buckle assembly and claw clasp attached, to form the shoulder strap; the pre-cut leather buckle assemblies are attached to the pre-cut fabric outer panels in a gluing/stitching process; the 3 inch pre-cut leather band (for later use in Italy on the bottom panel) is hemmed and top-stitched. 

There are two pre-cut inner lining side panels.  On the panel with the horizontal slit (the slit operation was done in Italy), a zipper pocket lining is sewn behind the slit and the zipper added by stitching.  A 3-section organizer panel is sewn onto the other lining panel and the 2 lining panels are then sewn together in a simple stitching process, on one side only, and stitched at the top to the leather zipper assembly; the lining bottoms and one side remain unstitched and open.  The outer bottom panel is formed by gluing the blotter-like reinforcing material to the pre-cut leather bottom panel, attaching the 5 pre-supplied gunmetal feet and stitching the leather trim/piping.  The zipper pulls are attached to the top zipper and the inner pocket zipper by D-rings.  The subassemblies and other components are packed for shipping to Italy.

b. The Small Newfield.

As with the Lowry, the leather pieces are “skived” and the edges are sanded smooth and buffed, and then edge-painted.  The pre-cut leather handle pieces are glued and stitched, and the O-rings attached, to form the two handles.  The pre-cut shoulder strap pieces are glued and stitched and the buckle assembly and the claw clasp attached, to form the shoulder strap.  The pre-cut leather buckle assemblies are attached to the pre-cut fabric outer panels in a gluing/stitching process.  There are four pre-cut inner lining panels.  On the panel with the horizontal slit (the slitting operation was done in Italy), a zipper pocket lining is sewn behind the slit and the zipper added by stitching.  A 3-section organizer panel is sewn onto one of the other lining panels.  Two pre-cut inner lining pieces and a gusset are stitched along the sides in a simple stitching process; the bottom of the lining is stitched along one side of the gusset. The other side remains unstitched and open.  The process is repeated for the other two lining pieces and gusset.  A bottom leather band panel is sewn to each side of the outer body panels.  The outer bottom panel is formed by gluing the blotter-like reinforcing material to the pre-cut leather bottom panel and attaching the 4 pre-supplied gun metal feet.  The bottom panel is then sewn to the bottom band panel.  The pre-cut leather and top fabric pieces and zipper are sewn together to form the top panel and the zipper pulls are attached to the top zipper and the inner pocket zipper by D-rings.  The subassemblies are packed for shipping to Italy.

3)  Final Assembly Operations Performed in Italy. 

a. The Lowry.
Upon return of the component parts/subassemblies from the second country, the following operations are performed in Italy:  All items are checked for damage and imperfections and a quality control check is undertaken and pieces with defective assembly are removed; All items are counted, packed and distributed for final production; The polyester outer panels are stitched at the sides forming the outer shell (or “husk”) of the bag; The 1 inch band side panel is added to the side seams; The 3 inch leather side panel is stitched around the circumference; The bottom panel is attached to the body panel, to complete the outer husk; The inner lining panels and lining bottom are stitched together forming the inner compartment; The inner compartment is joined to the outer husk by a gluing and stitching operation; The top of the bag is prepared and stitched.  The piping is added to the top panel in a stitching and gluing action to hold the top zipper panel; The “Burberry” name is stamped on the interior leather tab stitched to the zippered pocket; The country of origin is stamped on the leather tab stitched to the organizer pocket; The leather strap handles are attached by looping the handles through the belt-like handle buckles on the outer panel; The shoulder strap is attached to each side by hooking the claw clasp to the D-ring; The handbag is then cleaned and the raw edges of leather are trimmed and painted and the handbag is left to dry.  

Throughout the above process, there is constant quality control of the product at each stage.  The product then passes to the Quality Control Department for a final examination for any manufacturing faults.  A label and inspection recognition card are placed inside the handbag.  The handbag is then wrapped in anti-humidity protective foam, then placed in a “dust bag”, and then sealed in a cellophane bag.  A “swing ticket” is added.  The handbag is then packed and shipped. 

b. The Small Newfield.

As with the Lowry, all items are checked for damage and imperfections and a quality control check is undertaken and pieces with defective assembly are removed.  All items are counted, packed and distributed for final production.  The polyester outer panels with leather bottom attached are stitched to the top zipper and side assembly, forming the outer shell (or “husk”).  The piping is added.  The two fabric panels that make up each of the two inner linings are stitched closed at the bottoms, forming the two inner compartments.  The inner compartments are joined at the top to the zipper panel by gluing and stitching.  The inner compartments are joined to the outer husk by gluing and stitching.  The “Burberry” name is stamped on the interior leather tab stitched to the zippered pocket.  The country of origin is stamped on the leather tab stitched to the organizer pocket.  The leather strap handles are attached by looping the handles through the belt-like handle buckles on the outer panel.  The shoulder strap is attached to each side by hooking the claw clasp to the D-ring.  The handbag is then cleaned and the raw edges of leather are trimmed and painted and the handbag is left to dry.  

The product then passes to the Quality Control Department for a final examination for any manufacturing faults.  A label and inspection recognition card are placed inside the handbag.  The handbag is then wrapped in anti-humidity protective foam, then placed in a “dust bag”, and then sealed in a cellophane bag.  A “swing ticket” is added and the handbag is then packed and shipped.  

You submit that the country of origin of the handbags is Italy, and that marking the country of origin in contrasting lettering on a label that is stitched to one of the interior pockets satisfies the marking requirements. 

ISSUE: 

What is the country of origin of the handbags?  

Does the proposed country of origin marking meet the requirements of the marking rule?   

LAW AND ANALYSIS: 

I. Country of Origin

Section 334 of the Uruguay Round Agreements Act (URAA) (codified at 19 U.S.C. §3592), enacted on December 8, 1994, provided rules of origin for textiles and apparel entered, or withdrawn from warehouse for consumption, on or after July 1, 1996. Section 102.21, CBP Regulations (19 C.F.R. §102.21), published September 5, 1995, in the Federal Register, implements Section 334 (60 FR 46188). Section 334 of the URAA was amended by section 405 of the Trade and Development Act of 2000, enacted on May 18, 2000, and accordingly, §102.21 was amended (68 FR 8711). Thus, the country of origin of a textile or apparel product shall be determined by the sequential application of the general rules set forth in paragraphs (c)(1) through (5) of §102.21.  The relevant provisions are set forth below. We will consider each of these rules in turn:

(c) General rules. Subject to paragraph (d) of this section, the country of origin of a textile or apparel product shall be determined by sequential application of paragraphs (c) (1) through (5) of this section and, in each case where appropriate to the specific context, by application of the additional requirements or conditions of §§ 102.12 through 102.19 of this part.

(1) The country of origin of a textile or apparel product is the single country, territory, or insular possession in which the good was wholly obtained or produced.

(2) Where the country of origin of a textile or apparel product cannot be determined under paragraph (c)(1) of this section, the country of origin of the good is the single country, territory, or insular possession in which each foreign material incorporated in that good underwent an applicable change in tariff classification, and/or met any other requirement, specified for the good in paragraph (e) of this section.


(3) Where the country of origin of a textile or apparel product cannot be determined under paragraph (c)(1) or (2) of this section:

(i) If the good was knit to shape, the country of origin of the good is the single country, territory, or insular possession in which the good was knit; or (ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 through 6306, and 6308, and subheadings 6209.20.5040, 6307.10, 6307.90, and 9404.90, if the good was not knit to shape and the good was wholly assembled in a single country, territory, or insular possession, the country of origin of the good is the country, territory, or insular possession in which the good was wholly assembled.

(4) Where the country of origin of a textile or apparel product cannot be determined under paragraph (c)(1), (2) or (3) of this section, the country of origin of the good is the single country, territory, or insular possession in which the most important assembly or manufacturing process occurred
.

Because the handbags are not wholly obtained or produced in a single country, territory, or insular possession, paragraph (c)(1) is inapplicable.  

Paragraph (c)(2) requires a determination whether each foreign material incorporated in the handbags underwent an applicable change in tariff classification, and/or met any other requirement, specified paragraph (e).  The handbags are classified in subheading 4202.22.80, Harmonized Tariff Schedule of the United States, HTSUS, as “Handbags with outer surface of textile materials: Other: Other: Other.”  Paragraph (e) provides in relevant part:

A change to subheading 4202.22.40 through 4202.22.80 from any other heading, provided that the change is the result of the good being wholly assembled in a single country, territory, or insular possession. 

           Insofar as the handbags are not wholly assembled in a single country, a country of origin determination can not be determined by paragraph (c)(2).  Paragraph (c)(3) is also inapplicable since the handbags are neither knit to shape nor wholly assembled in a single country.  Pursuant to paragraph (c)(4), the country of origin of the good is the single country, territory, or insular possession in which the most important assembly or manufacturing process occurred.    

We note that the assembly work performed in the second country advances the pre-cut raw materials and hardware to the next stage in the production process to the status of various subassemblies.  In such condition, they are not identifiable, marketable or usable as handbags.  More importantly, they lack the essential character of an article defined as a handbag because they are incapable of holding small personal articles, money, accessories or anything else.  As they leave the second country for Italy they are a group of components, none of which has any “holding” capability.

By contrast, the assembly or manufacturing processes occurring in Italy transform the subassemblies into identifiable, marketable and usable handbags.  In this regard, we agree with your position that when viewed against the operations performed in the second country, those performed in Italy are of greater significance or importance and from the standpoint of producing a handbag, they are more ‘meaningful’ having the appearance and all the common characteristics and features of a finished handbag, including the capability of holding and carrying small personal articles and money.  Therefore, while assembly operations occur in both countries, those performed in Italy are of greater significance because they transform the various components and subassemblies into an article that actually conforms to the definition of “handbag.”

In this regard, Headquarters Ruling Letter (HQ) 962288, dated April 28, 1999, is instructive.  This ruling involved the production of a backpack produced partly in China and partly in Indonesia.  We concluded that because the most important manufacturing operations occurred in Indonesia because that was where all the individual panels were sewn together, “creating the identity of the backpack.”  Similarly with the instant handbags, it is in Italy where, among other things, the outer panels are sewn together to form the outer husk, the inner panels are sewn together to form the inner compartment and the two are joined together and to the bottom panel of the bag, creating the identity of the handbags and imparting their functional characteristics.

II. Marking

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. §1304), provides that unless excepted, every article of foreign origin imported into the United States shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or its container) will permit, in such a manner as to indicate to the ultimate purchaser in the United States, the English name of the country of origin of the article. Congressional intent in enacting 19 U.S.C. §1304 was "that the ultimate purchaser should be able to know by an inspection of the marking on the imported goods the country of which the goods is the product. The evident purpose is to mark the goods so that at the time of purchase the ultimate purchaser may, by knowing where the goods were produced, be able to buy or refuse to buy them, if such marking should influence his will." United States v. Friedlander & Co., 27 C.C.P.A. 297 at 302; C.A.D. 104 (1940).  

Part 134, CBP Regulations (19 C.F.R. §134) implements the country of origin marking requirements and exceptions of 19 U.S.C. §1304.  Section 134.1(b), CBP Regulations (19 C.F.R. §134.1(b)), defines “country of origin” as “the country of manufacture, production, or growth of any article of foreign origin entering the United States.  Further work or material added to an article in another country must effect a substantial transformation in order to render such other country the ‘country of origin’ within the meaning of [the marking laws and regulations].”  For country of origin making purposes, a substantial transformation of an article occurs when it is used in manufacture, which results in an article having a name, character, or use differing from that of the article before the processing.  However, if the manufacturing or combining process is merely a minor one that leaves the identity of the article intact, a substantial transformation has not occurred.  See, Uniroyal, Inc. v. United States, 3 CIT 220, 543 F.Supp. 1026, 1029 (1982), aff’d, 702 F.2d 1022 (Fed. Cir. 1983). 

Pursuant to 19 C.F.R. §134.41(b), the country of origin marking is considered to be conspicuous if the ultimate purchaser in the United States is able to find the marking easily and read it without strain.  The marking must survive the normal distribution and store handling.  CBP has found certain factors to be indicative but not conclusive of compliance with the requirements of 19 C.F.R. §134.41 and 19 U.S.C. §1304.  

In this regard, HQ H025104, dated April 18, 2008, offers valuable guidance.  As stated in the ruling, some factors we consider are the size, location, and legibility of the marking, and whether or not the marking stands out.  CBP has generally found that the size of the marking should be large enough so that the ultimate purchaser can easily see the marking without strain.  The location of the marking should be in a place where the ultimate purchaser could expect to find the marking or where he/she could easily notice it from a casual inspection.  Whether the marking stands out is generally dependent on where it appears in relationship to other print on the article and whether it is in contrasting letters to the background.  Overall, CBP has found that the totality of the circumstances determines whether or not the marking conforms to the marking rules.  

As the words “Made in Italy” are located on a tab stitched to the top of the open pocket of the organizer, you conclude that a buyer will notice the country of origin marking when he or she views the inside of the bag.  You further argue that the contrasting silver lettering, satisfies the legibility requirement under 19 C.F.R. §134.41(b) by virtue of the fact that the contrasting effect of the silver lettering makes the country of origin marking stand out as well as easy to read.  

We agree with the conspicuousness of the location of the marking.  We further agree that the contrasting silver coloring would also serve to catch the eye of the purchaser.  With regards to legibility of the country of origin marking, we note that while the lettering is very small, the use of contrasting colors makes the letters stand out so that the marking is easy to read.  We also agree with your assessment of the permanence of the country of origin label.  The leather label securely sewn to the inside of the handbags would survive normal distribution and store handling.  Accordingly, we find that the proposed country of origin marking for the Lowry and the Small Newfield handbags meet the requirements of 19 C.F.R. §134.41(b).

HOLDING: 


The country of origin of the Lowry and Small Newfield handbags is Italy.  The proposed country of origin marking for both styles satisfies the marking requirements of 19 C.F.R. §134.41(b). 











Sincerely,

Gail A. Hamill, Chief

Tariff Classification and Marking Branch

�Walk through these and explain why you are using (c)(4).


�Finish walking through shift etc.
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