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HQ H046643

May 10, 2010

CLA-2 OT:RR:CTF:TCM H046643 HkP

CATEGORY: Classification

TARIFF NO.: 8525.80.50

Mr. Dennis Forhart, Director

Price Waterhouse Coopers

1420 Fifth Avenue, Suite 1900

Seattle, WA 98101

RE:  
Revocation of NY R04381, R04507, R04505; JVC Everio multifunction 

digital cameras

Dear Mr. Forhart:

This is in reference to New York Ruling Letters (NY) R04381 (July 21, 2006), R04507 (Aug. 15, 2006), and R04505 (Aug. 15, 2006) issued to you on behalf of your client, JVC Corporation.  At issue in those rulings was the tariff classification of JVC Everio cameras, model GZ-MC500US, GZ-MG30US, and GZ-MG20US, respectively, under the Harmonized Tariff Schedule of the United States (HTSUS).  The National Commodity Specialist Division, U.S. Customs and Border Protection (“CBP”), classified the cameras in subheading 8525.40.40, HTSUS (2006),
 as digital still image video cameras.  For the reasons set forth in this ruling, we are of the view that the correct classification is under subheading 8525.80.50, HTSUS (2009), as “other” than digital still image cameras or television cameras and hereby revoke NY R04381, NY R04507, and NY R04505.

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as amended by section 623 of Title VI (Customs Modernization) of the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed revocations was published on February 10, 2010, in the Customs Bulletin, Vol. 44, No. 7.  One comment was received from JVC in response to this notice opposing the proposed action.

FACTS:
In NY R04381, the JVC Everio camera (model GZ-MC500US) was described as follows:

The item in question is a digital camera denoted as the Everio Camera model number GZMC500US.  The camera capture and store [sic] up to 9,999 digital still images and up to sixty minutes of video.  It employs 3 CCDs combined with advanced 5-mega-pixel shift technology.  The camera can be connected to a PC and or [sic] television/monitor for viewing of images.  The thousands of still images are stored as JPEG files and can also be directly connected to a printer for image reproduction.

In addition, this camera has the following features: 200x digital zoom, MPEG-2 digital video format; minimum shutter speed of ½ sec.; maximum shutter speed of 1/4000 sec.; custom, preset and automatic white balance, program, automatic, shutter-priority and aperture-priority exposure modes; pop-up flash; several flash modes; removable 4GB microdrive; storage for 2650 x 1920, 2048 x 1536, 1600 x 1200, 1280 x 960, and 640 x 480 JPEG images; a microphone; USB, composite video/audio output, S-video output connectors, and headphone and DC power input connectors.  See http://cnet.com, JVC Everio GZ-MC500, Specifications.

In NY R04507, the JVC Everio camera (model GZ-MG30US) was described as follows:

The subject merchandise is a digital camera … It is stated that this camera can capture and store nearly 10,000 digital still images to an internal 30GB hard disk drive with the capability for recording seven hours of DVD-quality video.  This camera, which has a 2 ½ inch LCD screen for easy viewing of still images, allows for five different modes (from sport to portrait settings) to capture optimal quality still photos; there is also a choice of four recording modes that allows the user to choose between more shooting time or higher quality.

This camera can be connected to a television for viewing, a VCR/DVD recorder for recording onto a video tape or DVD, a printer to print still image photos, a computer for data transfer, or JVC’s Everio Share Station which allows the user to burn images directly onto a DVD.  It is also stated that all of the digital camera’s capabilities are advertised equally on the good’s packaging.

In addition this camera has the following features: 800x digital zoom; 8.0 megapixels; progressive scan; CCD optical sensor; NTSC and PAL analog video format and MPEG-2 digital video format; minimum/maximum shutter speeds of ½ sec/ 1/4000 sec; ½ sec camcorder slow shutter modes; storage for 640 x 480 JPEG images; 25 x optical zoom; 2.2 – 55 mm focal length equivalent to a 35 mm camera; built-in microphone; USB, composite video/audio output, S-video output connectors, and headphone and DC power input connectors.  See http://cnet.com, JVC Everio GZ-MG30U, Specifications.

In NY R04505, Everio model GZ-MG20US was described as having the same features as the GZ-MG30US, except that the GZ-MG20US had an internal 20 GB hard disk drive with the capacity for recording nearly 4 ½ hours of DVD movie-quality video, and 6.8 megapixels.  See also http://cnet.com, JVC Everio GZ-MG20U, Specifications.

ISSUE:

Do the JVC multifunction digital cameras, models GZ-MC500US, 
GZ-MG30US and GZ-MG20US, principally function as digital still image video cameras of subheading 8525.80.40, HTSUS?

LAW AND ANALYSIS:

Classification under the HTSUS is made in accordance with the General Rules of Interpretation.  GRI 1 provides that the classification of goods shall be determined according to the terms of the headings of the tariff schedule and any relative Section or Chapter Notes.  In the event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not require otherwise, the remaining GRIs may then be applied.  

The 2009 HTSUS provisions under consideration are as follows:

8525
Transmission apparatus for radio-broadcasting or television, whether or not incorporating reception apparatus or sound recording or reproducing apparatus; television cameras, digital cameras and video camera recorders:

8525.80
Television cameras, digital cameras and video camera recorders:

8525.80.4000

Digital still image video cameras ….

8525.80.50

Other ….

Note 3 to Section XVI, HTSUS, in which heading 8525 is located, provides as follows:

Unless the context otherwise requires, composite machines consisting of two or more machines fitted together to form a whole and other machines designed for the purpose of performing two or more complementary or alternative functions are to be classified as if consisting only of that component or as being that machine which performs the principal function.

There is no dispute that the multifunction cameras are correctly classified in heading 8525 (8525.80), HTSUS, (2009) because that heading provides for both digital cameras and video camera recorders and the cameras at issue function as both.  At issue is the proper eight digit national tariff rate.  Accordingly, GRI 6 is implicated.

GRI 6 provides that the classification of goods in the subheading of a heading shall be determined according to the terms of those subheadings and any related subheading notes and, mutatis mutandis, to GRI 1 through 5, on the understanding that only subheadings at the same level are comparable.  Relative section, chapter and subchapter notes also apply, unless the context otherwise requires.

You contend that “Digital cameras … are commonly defined as, ‘a camera that stores images digitally rather than recording them onto film.’” You also state that “cameras that have been historically referred to as camcorders” are not digital machines and that, consequently, digital machines that can record video and capture still images cannot be classified outside of subheading 8525.80.40, HTSUS.  

In the comment submitted on behalf of JVC, counsel states that CBP’s interpretation of the phrase “digital still image video camera” is not supported by the plain meaning of the text.  Specifically, counsel argues that the Everio product line is provided for by name as “digital still image video cameras” in subheading 8525.80.40, HTSUS.
  Counsel states that each word in this provision directly addresses the product line.  As such, counsel argues that a reasonable person would conclude that the wording itself could and should be taken at its face value and applied as such.  

Subheading 8525.80.40, HTSUS (2009) provides for “Digital still image video cameras”.  This phrase is not defined in the HTSUS or in the Explanatory Notes to heading 8525, HTSUS.
   When a tariff term is not defined in the HTSUS, we may look to its legislative history or, failing that, to its common and commercial meaning.  See, for e.g., Rocknel Fastener, Inc. v. United States, 267 F.3d 1354, 1356 (Fed. Cir. 2001).  In this instance, because this provision is directly derived from text that was incorporated into the Harmonized System (HS) and, consequently, into the HTSUS in 1996,
 we seek guidance from its international legislative history.

Our research has revealed that the phrase “still image video camera” is a term of art, of which the term “digital” is a qualifier.  When the phrase “still image video camera” was first introduced into the Harmonized System in 1996 in heading 8525 (8525.40), the Explanatory Note (EN) to heading 8525 explained that “[t]hese apparatus record images taken by the camera.… The images thus recorded can be reproduced by means of an external television receiver.”  EN 85.25(D) (1996).  According to the WCO file on the creation of subheading 8525.40, still image video cameras worked by converting images into electric signals and recording them onto a magnetic medium (floppy disk). The camera then had to be connected to a video monitor in order to view the pictures.  The products on which the description of a “still image video camera” was based were the Canon Still Video System, comprised of SV Camera R-470 and the SV Player RV-301,
 as well as the Canon XAPSHOT RC-250 High-Band Still Video Camera.
  EN 85.25(D) (1996) and the WCO discussions regarding still image video cameras indicate that (1) these cameras record still images by electronic means (CCD) and, (2) the electronic images are viewed on a video display.  Therefore, because the phrase “digital still image video camera” is a term of art, its meaning is not the same as the plain meaning of its component words.

Since 1996 when the Harmonized System first provided for still image video cameras, the WCO has attempted to reflect the technological advancements made to these cameras by updating their description in the Explanatory Notes.  In 2002 the text of EN 85.25 was updated to reflect that: (1) “data may be stored in analogue or digital form”; (2) “the cameras of the heading capture an image by focusing the image onto a light-sensitive device, such as a complementary metal oxide semiconductor (CMOS) or charge-coupled device (CCD)”; and, (3) “Generally, these cameras are equipped with an optical viewfinder or a liquid crystal display (LCD), or both.  Many cameras equipped with an LCD can employ the display both as a viewfinder when taking pictures and as a screen when reproducing images already recorded; in some cases the camera is capable of displaying images received from other sources on the LCD screen.”  EN 85.25(D) (2002).
  Also, the phrase “digital cameras” was added to the text of heading 8525 and subheading 8525.40, HTSUS (2002).

When the 2007 changes were made to the HS, text was added to EN 85.25 which further clarified that the group including digital cameras and video camera recorders “covers cameras that capture images and convert them into an electronic signal that is … recorded in the camera as a still image or as a motion picture (i.e., digital cameras and video camera recorders).”  EN 85.25(B) (2007).

Based on this legislative history, we agree, with counsel’s comment that the text of subheading 8525.80.40, HTSUS, (digital still image video camera) is derived from a description of a digital still camera fitted with a CCD and based on video recorder technology.  However, as discussed supra, digital still image video cameras can also be based on CMOS technology.

Consistent with this legislative history, CBP has previously classified cameras that solely or principally record still images in a digital format and that reproduce the still images on a video display as digital still image cameras in subheading 8525.80.40, HTSUS.
   See, e.g., NY 817941, dated January 14, 1996 (concerning the Ricoh DC-1 digital camera “that can capture stills and … motion scenes without the use of film”); HQ 960384, dated April 1, 1999 (concerning the Casio QV-10 “hand-held digital still (‘point and shoot’) camera … based on camcorder technology…”); HQ 960664, dated April 20, 1999 (concerning the Olympus Digital Still Camera model # D-200L); NY F86533, dated May 17, 2000 (concerning a “digital camera that only takes still images utilizing an image sensor and storing images on computer chips”); and NY G86928, dated February 9, 2001 (concerning digital still image cameras with storage capability).  

Subheading 8525.80.50, HTSUS, covers cameras “Other” than digital still image video cameras.  It is CBP’s position that cameras that solely or principally record moving images, such as camcorders/video cameras, and cameras that do not principally record still images are classified in this subheading, unless such cameras are more specifically provided for elsewhere in the HTSUS.  Counsel for JVC agrees with the agency’s position in her comment (“’camcorders’ which perform sequential image capture are classified in subheading 8525.80.40, HTSUS.”).

Next, we address your view that digital machines that can record video and capture still images cannot be classified outside of subheading 8525.80.40, HTSUS.  Counsel comments that it is not necessary to utilize a principal function analysis in classifying such cameras because they meet the plain meaning of subheading 8525.80.40, HTSUS.  In this regard, counsel argues that GRI 1 is controlling and that an analysis of whether the products at issue are true composite machines is not necessary.

GRI 1 provides in relevant part that, “classification shall be determined according to the terms of the headings and any relative section or chapter notes.” Our reliance on Chapter Note 3 to Section XVI, HTSUS, is therefore in accord with GRI 1.  For reasons already addressed, we find that the context does not require anything other than a principal function analysis because no one subheading describes all the functions of the cameras.  See Gen. EN (VI), Sec. XVI (“Note 3 to Section XVI need not be invoked when the composite machine is covered as such by a particular heading ...”).  In particular, we refer to our finding that the phrase “still image video camera” is a term of art, qualified by the term “digital”, that describes cameras that capture still images only and display them on a screen, and that the phrase should not be parsed for meaning.

Further, subheading 8525.80, HTSUS, the text superior to subheadings 8525.80.40 and 8525.80.50, and which governs the scope of those two subheadings, provides eo nomine for “video camera recorders”, as does heading 8525.  At the domestic level, subheading 8525.80.50, HTSUS, merely provides for cameras “other” than digital still image video cameras and television cameras.  There is nothing in its text to exclude digital camcorders from classification in subheading 8525.80.50.  Moreover, the Explanatory Notes to heading 8525, HTSUS, explain that:

[T]he cameras of this heading convert … images into analogue or digital data.  

The cameras of this heading capture an image by focusing the image onto a light-sensitive device, such as a complementary metal oxide semiconductor (CMOS) or charge-coupled device (CCD).  The light-sensitive device sends an electrical representation of the images to be further processed into an analogue or digital record of the images.”  

….

In digital cameras and video camera recorders, images are recorded into an internal storage device or onto media (e.g., magnetic tape, optical media, semiconductor media or other storage media of heading 85.23)….

EN 85.25(B) (2009).  See also EN 85.25(D) (2002).  The Explanatory Notes clearly state that video camera recorders of heading 8525 may record images digitally (on semiconductor media).  

Therefore, the cameras at issue have the functionality of digital still image video cameras of subheading 8525.80.40, HSTUS, and of other cameras of subheading 8525.80.50.  As a result, they meet the description of composite machines provided in Note 3 to Section XVI and must be classified according to their principal function.

CBP has found the analysis developed and utilized by the courts in relation to “principal use” (the “Carborundum factors”) to be a useful aid in determining principal function.  Generally, the courts have provided several factors, which are indicative but not conclusive, to apply when determining whether merchandise falls within a particular class or kind.  They include: (1) general physical characteristics, (2) expectation of the ultimate purchaser, (3) channels of trade, environment of sale (accompanying accessories, manner of advertisement and display), (4) use in the same manner as merchandise which defines the class, (5) economic practicality of so using the import, and (6) recognition in the trade of this use.   See United States v. Carborundum Co., 63 CCPA 98, 102, 536 F.2d 373, 377 (1976), cert denied, 429 U.S. 979 (1976); Lennox Collections v. United States, 20 Ct. Int’l Trade 194, 196 (1996); Kraft, Inc. v. United States, 16 Ct. Int’l Trade 483, 489 (1992); and G. Heileman Brewing Co. v. United States, 14 Ct. Int’l Trade 614, 620 (1990).   See also Headquarters Ruling Letter (“HQ”) W968223, dated January 12, 2007, and HQ 966270, dated June 3, 2003.  

In your ruling requests submitted on July 13, and 28, 2006, you did not provide us with information on each of the factors noted above, but you did state the following:

The Everio media cameras are multifunctional cameras designed for the purpose of performing two or more complementary yet alternative functions, still image and video recording.  The media cameras in question contain no feature that predominates over any other feature to suggest that one capability constitutes the principal function.  In fact, all of the digital camera’s capabilities are advertised equally on the good’s packaging.  As such, unlike previous generations of still image OR video cameras, we have concluded that JVC, in the digital Everio camera line has evolved digital technology to such a point that the cameras do not have a single principal function (still image or video).

By your own admission, the cameras at issue are precluded from being classified as digital still image cameras.

Counsel comments that CBP did not address information submitted by JVC in support of a Carborundum analysis.  Accordingly, we will address the information under the relevant subheadings below.
General Physical Characteristics and Recognition in the Trade of Use

Based on the features of each of the cameras, which is detailed in the FACTS section above, the cameras are able to function as both digital “point and shoot” cameras and as camcorders.  These functions have been extensively reviewed by the electronics industry.  For example, a review on pcmag.com states, in relevant part:

The Everio GZ-MG30 – one of four new hard-drive models (the other three are the GZ-MG20, GZ-MG40 and GZ-MG50) is a one CCD chip camcorder with 25X optical zoom (a 35-mm equivalent of about 42 to 1,050 mm) that allows for more than seven hours of shooting time on the highest qualify setting.  The hard drive also lets you avoid the continual need to buy additional disc media, which may soften the blow of the hefty $900 price tag. (The GZ-MG20, GZ-MG40 andGZ-MG50 list for $800, $900, and $1000, respectively.  The latter two give you 1.3-megapixel still-image quality photos.)

….

Lastly, we found the digital still-camera capabilities to be inadequate for anything other than Web use.  For this camcorder, the stills were only 640-by-480, with an average of only 350 lines of resolution – below our acceptable 1MP range.  There’s no flash included on the camera either, so we were unable to test boot-up and recycle times.

Terry Sullivan, JVC Everio GZ-MG30U, Oct.17, 2005, www.pcmag.com, accessed on 12/12/08.

The CNET Editors Review on the GZ-MG20, states in pertinent part:

For such a capacious camcorder, the JVC Everio GZ-MG20U is extremely small.  It is short in both height and length, though it’s as wide as a typical DV camcorder.  This gives it a boxy look, but it’s amazingly comfortable for one-handed shooting and drops easily into a jacket pocket….

….

Other than the standout 25X zoom lens and built-in video light, the Everio’s feature set is more typical of a camcorder half its price, including the 1/6-inch 680,000 pixel CCD….

Still image support is limited to VGA-resolution stills.  You can store more than 10,000 shots on the hard drive or shoot stills or full-resolution MPEG-2 video directly to SD cards….

….

Still-image quality is terrible.  The VGA-resolution images lack detail and are grainy no matter what the lighting conditions.

Denny Atkin, JVC Everio GZ-MG20, http://reviews.cnet.com/digital-camcorders/ jvc-everio-gz-mg20/4505-6500_7-31417995, accessed on 12/12/08 (according to the Editor’s note, the review was based on CNET’s evaluation of the JVC Everio GZ-MG30, which the editor describes as “an identical camcorder except for its larger 30GB hard disk”).

An Infosync review of the MC500E states,
 in relevant part: 

Capable of shooting stills at up to 2560 x 1920 pixels in JPEG format only, the Everio GZ-MC500E delivers photo sizes as taken by a 5 Megapixel camera - but does so by means of pixel shifting technology which combines input from its three CCD sensors to one single image. The results are better than those produced by conventional interpolation techniques, but setting the camera for any higher than 3 Megapixels yields visible loss of detail and quite simply isn't realistic. Stick to this level, however, and the GZ-MC500E delivers a smooth-flowing interface combined with a well-rounded set of capabilities and excellent picture quality with rich saturation and detail. 

And what of video recording, you ask? Well, since it doesn't rely on pixel shifting, results are just as excellent - and given the emphasis on video, users will find themselves solidly served by the feature set the GZ-MC500E has to offer. Relying on the MPEG2 format, four settings are available, the highest of which records at 720 x 576 pixels and a bit rate of 8.5 Mbps for up to 60 minutes on the included 4 GB Microdrive.
Jørgen Sundgot, Review: JVC Everio GZ-MC500E, Aug. 2, 2005,  http://www.infosyncworld.com/reviews/n/6086.html, accessed on 2/4/09.

These reviews reveal that, based on the physical characteristics of the cameras, the electronics industry considers these cameras to be principally camcorders that are also capable of taking still images.  Accordingly, we find that these factors indicate that the cameras at issue do not principally function as digital still image video cameras of subheading 8525.80.40, HTSUS.


In JVC’s original submission and in its comment, it is explained that digital dual-use cameras differ significantly from cameras referred to as camcorders in that:

1) Still image capture and video/audio platforms have equal capabilities;

2) Data is stored digitally on hard drives, built-in flash memory or removable digital memory cards;

3) Data are not stored on tapes such as VHS Betamax, 8mm, DVD (mini) or DVC;

4) They are designed specifically for the images to be downloaded to a computer or other digital electronic storage devices;

5) Images can be manipulated with a graphics program and printed;

6) Many digital cameras use CCDs to captures images while others used CMOS technology, both of which are electronic sensors used to images as binary data;

7) Digital cameras can usually take pictures and perform sound and video functions. Some can be used like webcams, some can use the PictBridge standard to connect to a printer without using a computer, and some can display pictures directly on a television set;

8) The processing system inside the camera that turns the raw data into a color-balanced and pleasing photograph is the most critical metric used to evaluate digital cameras.

This ruling concerns the three models of cameras at issue and, as such, our analysis is confined to the physical characteristics of those cameras, as opposed to a general discussion of the physical differences between digital “point and shoot” cameras and camcorders.  As a result we will not address points 2, 3, 4, 6 and 7.
  We are unable to comment on points 1 and 8 because the cameras being compared with the ones under consideration have not been specified.  With regard to point 5, we note that graphics programs are external to the cameras and thus cannot be taken into consideration when assessing their physical characteristics.
   

Use and Economic Practicality of Use

In our proposed ruling we stated:

Based on the above-quoted electronics industry assessments that the cameras at issue produce fair to poor quality still images but “excellent” video recordings,
 we find that it would be economically impractical to purchase these cameras primarily for their still image functionality.  Accordingly, we find that that this factor favors classification as other than as a digital still image video camera.

In the comment submitted, counsel states that the fact that the cameras can capture up to 9,999 still images strongly supports the cameras’ use for still images, given that the general still image quality of the cameras is “very good.”  Counsel also notes that the still images can be viewed directly on a large screen display without the quality loss suffered by other cameras when presented on a large display.

Using the 5 megapixel GZ-MC500US model as an example, we note that in 2005 its approximate cost was $1300.00 USD.  See supra n.11. While we are unable to compare feature for feature, in 2005 a 5 megapixel point and shoot digital camera cost between $200 and $300 USD.
  See Ben Stafford, 2005 Digital Camera Buyers Guide from DigitalCameraReview.com (2005), www. digitalcamerareview.com (accessed 4/23/2010).  While the price gap today between cameras may not be as large, it cannot be disregarded.  As such, our view is unchanged that this factor favors classification as other than as a digital still image video camera.

Finally, you state in your comment that JVC routinely hears from its customers that its cameras allow them to use one camera for all their photographic and video needs.  However, you have not provided any evidence in support of this statement.  Consequently, we are unable to take your statement into account.

Channels of Trade/Environment of Sale/Expectations of the Ultimate Purchaser

The particular models of the cameras at issue are available at several electronics retailers found on the Internet.  See, for example, http://mycyber

shops.com and http://novatechgadgets.com.  Each of these retailers sells camcorders as well as digital cameras.  Accordingly, we find that where the cameras are sold is not a dispositive factor in determining their principal function.  Counsel for JVC agreed with CBP on this point.

On the JVC website, the Everio line of cameras is found on the “Everio/camcorder” section of the website, though the particular models at issue are not listed.  See http://www.jvc.com.  In our proposed ruling we stated:

We are of the view that this description would cause a prospective purchaser to believe that “JVC Everio” is a line of camcorders.  On the other hand, in your submission you acknowledged that all of the digital cameras’ capabilities (video and still image capture) are advertised equally on their packaging.  Based on this information, we find it reasonable to conclude that purchasers of these cameras would expect to be able to capture still images as well as to record video.  Taking into account the disparity between how the cameras are advertised on the JVC website and the capabilities listed on their packaging, we find that we are unable to use these factors to determine the cameras’ principal function.  

Concerning the “Everio/camcorder” section of the JVC website, counsel states that this is “mostly due to IT [information technology] space availability considerations.”  Counsel also contends that the slash between the words “Everio” and “camcorder” advises the consumer that the Everio is not a camcorder.

When we type the phrase “jvc camcorder” into a search engine, we are taken to the page http://camcorder.jvc.com/index.jsp, which displays the full Everio line as well as a line of pocket-sized camcorders.
  Accordingly, whether or not due to IT considerations, we conclude that the way in which the Everio cameras are advertised and displayed on the JVC website would cause a prospective purchaser to believe that Everios are camcorders.  Our conclusion is bolstered by the name of the webpage on which Everios are found: http:// camcorder.jvc.com/index.jsp.  The fact that there may be another JVC website offering other camcorders does not alter our belief that consumers viewing the Everio/camcorder section of the JVC webpage would expect camcorders to be offered on that page due to its address and content.  Consequently we are not persuaded by counsel’s reasoning.

The Carborundum analysis indicates that these cameras do not principally function as still image cameras. In particular, we refer to the fact that industry reviews of the cameras, which are based on their physical characteristics, all highlight the shortcomings of their still image function.  In light of these reviews and given the cost of the cameras, we find that it would be economically impractical to purchase such expensive cameras primarily for their still image function.  We find these factors to be persuasive evidence under a Carborundum analysis that the cameras at issue principally function as other than digital still image video cameras of subheading 8525.80.40, HTSUS.

Finally, you cite HQ 966072 (Sept. 4, 2003), which you claim to be a prior CBP ruling on similar merchandise, in support of classification of the instant cameras in subheading 8525.80.40, HTSUS.  HQ 966072 concerned the classification of a multifunction digital camera, described on the manufacturer’s website as a “4-in-1 camera” with digital still image, video, TV and PC camera functions.  HQ 966072.  As described in that ruling:

The basic components in the camera, all of which are incorporated into a rectangular housing (approximately 3.48 inches x 2.26 inches x 0.81 inches), are as follows: a CCD (charged-coupled device) image sensor, 16 MB internal flash memory, a fixed-focus lens, a data-conversion device for converting analog data from the CCD into digital data format for transmission by the Universal Serial Bus (USB) cable, USB and TV connector, optical viewfinder, LCD (liquid crystal display) function menu, synchronized flash, tripod mount, and battery compartment.


This digital camera captures live images in real time (i.e., for videoconferencing) with audio capacity and records digital still images and images in sequential order at 15 frames per second (fps) from 35-90 seconds (i.e., video clips) without audio. It operates independently of a computer, recording approximately 120 photos on 1280 x 1024 (high) resolution, or 228 photos on 640 x 480 VGA mode (low) resolution which can be stored in the camera’s internal flash memory. When connected to a television, it can capture television-generated still images and sequential images.
As in the instant case, classification of the camera was governed by Note 3 to Section XVI, HTSUS, because it was a composite machine of heading 8525, HTSUS.  The subheadings under consideration were 8525.40.40 (digital still image video cameras) and 8525.30.90 (other television cameras).  

After considering all of the camera’s functions and the scope of subheading 8525.40.40, HTSUS, CBP concluded: 

The instant camera contains no feature that predominates over any other feature to suggest that one capability constitutes the principal function. In fact, all of the digital camera’s capabilities are advertised equally on the good’s packaging and in the owner’s manual. As such, we are unable to determine the digital camera’s principal function.

General EN (VI) to Section XVI provides that, "[w]here it is not possible to determine the principal function, and where as provided in Note 3 to the Section, the context does not otherwise require, it is necessary to apply General Interpretative Rule 3(c)…." GRI 3(c) provides that "When goods cannot be classified by reference to 3(a) or 3(b), they shall be classified under the heading which occurs last in numerical order among those which equally merit consideration." Subheadings 8525.30, HTSUS, and 8525.40, HTSUS, merit equal consideration for the reasons stated above. Thus, the digital camera is classified in subheading 8525.40 [8525.40.40, current subheading 8525.80.40], HTSUS.
We find the reasoning in HQ 966072 to be distinguishable from the present classification analysis.  The camera described in HQ 966072, although multifunctional, is not similar to the cameras at issue.  One of functions of the camera in HQ 966072 (television camera) is not present in the instant cameras and is described by a subheading that is not currently at issue (8525.80.10).  Moreover, in HQ 966072 we were unable to determine the principal function of the camera because none of its features predominated over any other feature, which is not the case here.

Based on all of the foregoing analysis, we find that the JVC cameras at issue were erroneously classified as digital still image video cameras because they do not principally function as such.  We note that this conclusion is consistent with the statement in the conclusion of JVC’s comment that “[t]he media cameras in question contain no feature that significantly predominates over any other feature.”  Accordingly, they must be classified in subheading 8525.80.50, HTSUS,
 as “other” than digital still image cameras of subheading 8525.80.40, HTSUS.  
HOLDING:

By application of GRI 1 and Note 3 to Section XVI, HTSUS, the JVC multifunction digital cameras, models GZ-MC500, GZ-MG30 and GZ-MG20, are classified in heading 8525, HTSUS.  They are specifically provided for in subheading 8525.80.50, HTSUS, which provides for: “[T]elevision cameras, digital cameras and video camera recorders: Television cameras, digital cameras and video camera recorders: Other.”  The 2009 column one, general rate of duty is 2.1% ad valorem.

EFFECT ON OTHER RULINGS:

NY R04381 (July 21, 2006), NY R04507 (Aug. 15, 2006), and NY R04505 (Aug. 15, 2006) are hereby revoked.

Sincerely,

Myles B. Harmon, Director

Commercial and Trade Facilitation Division

� As a result of the 2007 changes to the Harmonized System, the goods of subheading 8525.40, HTSUS, were transferred to subheading 8525.80, HTSUS.  See Presidential Proclamation 8097, 72 Fed. Reg. 453, Vol. 72, No. 2.  





� Some of the attachments to the comment were not relevant to this ruling but to another JVC matter pending before this office.  Consequently, some of the information in the attachments is not discussed.





� Only the GZ-MC500US, GX-MC30US and GZ-MG20US models of JVC Everio digital cameras are under consideration and, consequently, any other products in the Everio product line are outside the scope of this ruling.  As a result, our comments are confined to the models of Everio digital cameras described herein.





� The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) constitute the official interpretation of the HTSUS.  While not legally binding nor dispositive, the ENs provide a commentary on the scope of each heading of the HTSUS and are generally indicative of the proper interpretation of these headings at the international level.  See T.D. 89-80, 54 Fed. Reg. 35127 (Aug. 23, 1989).   





� The Harmonized Commodity Description and Coding System is an international convention of the World Customs Organization (“WCO”), to which the United States is a Contracting Party.





The phrase “still image video cameras” was replaced in HS 2007 with the phrase “digital cameras”.





� The product brochure for the Canon Still Video system states, in relevant part:





It’s called SV, for Still Video – the fastest moving new technology in the imaging industry…. Shoot-and-show simplicity means no film to process, no slides to mount.  Images are captured by a CCD Image Sensor and recorded on a floppy disk in the SV Camera.  They can be displayed by a SV Player directly in the screen of any high-quality TV monitor….





THE MEDIUM: VIDEO FLOPPY


It’s the key to the shoot-and-show simplicity of Still Video.  The durable plastic case contains a “floppy” disk on which images are electromagnetically stored via a recording head inside the camera: 50 images in Field Mode, 25 in Frame Mode….


…


Use Any TV Monitor


A simple connection to the video input terminal of any TV monitor is all it takes.  For TVs lacking a video input, the RV-301 provides an RF (frequency) output.  Naturally, output can be recorded on any video deck.


...


Single-Image Display


Rapid and direct random access to any given picture on an inserted floppy is as simple as keying its track number on the remote controller….








Continuous Play


Image display times can be set from 1 to 99 seconds.  Playback of the entire floppy will continue until you tell it to stop.








� The product brochure for the Canon XAPSHOT camera states, in relevant part:


 


XAP SHOT means no film, no waste, no waiting.  And the whole family can enjoy it – directly on your TV monitor.  Images are captured by a high-resolution CCD and recorded on a standard 2-inch video floppy – up to 50 per disk.





� The inclusion of this text, regarding the incorporation of a video display into the body of the camera, reflected the unanimous decision of the Harmonized System Committee, taken at its 21st Session (March 1998), to classify a “LCD digital camera” with a 1.8” color LCD screen in subheading 8525.40.  See Harmonized Commodity Description and Coding System, Compendium of Classification Opinions, CO 8525.40/1. Digital still camera fitted with a Charge Coupled Device (CCD) and based on video camera recorder technology. 





� Digital still image video cameras of subheading 8525.40.00, HTSUS, (the precursor to subheading 8525.80.40) are accorded duty-free treatment under the Ministerial Declaration on Trade in Information Technology Products, World Trade Organization, Ministerial Conference, Singapore, December 1996, WT/MIN(96)/16 (the “Information Technology Agreement” (“ITA”)).  





� Counsel also notes that the JVC Everio product line uses both CCD and CMOS technology for “superior digital image quality.”  While it may be true that the current Everio line uses both CCD and CMOS technology, the specific models at issue are based on CCD technology only and, consequently, counsel’s point will not be addressed.





� The JVC Everio GZ-MC500E is the counterpart of the North American model, the Everio GZ-MC500.  At the time of writing of the review (August 2005), they were available throughout Europe and North America, selling in the €1,050 EUR ($1300 USD) range.  http://www.infosyncworld.com/reviews/ n/6086.html.1


� We note that EN 85.25 (2002 & 2009) does not distinguish between digital still image video cameras and camcorders of 8525, HTSUS, but merely states that “the cameras of this heading” capture an image by CCD or CMOS technology, which can be recorded onto magnetic tape or other media of heading 8523.  Further, “the cameras of this heading” may include an output terminal which provides the means to send images to ADP machines, printers, televisions or other viewing machines.





� We are unable to comment on the reviews referred to in your comment because the Everio GZ-MG505 model of camera is not at issue and the review on the videomaker.com website was “not found.”  See www.videomaker.com/article/13328 (accessed 4/23/2010).





� See, for e.g., Sundgot, supra.





� We have relied on 2005 prices because it is not clear that these models are currently sold new by retailers.





� We note that you compare the JVC cameras to those at issue in HQ H012688 (Aug. 31, 2007) issued to Sony Electronics.  That ruling is currently the subject of litigation and the agency will not comment on it at this time.


� When we type the phrase “jvc everio” into a search engine we are taken to the page http://everio.jvc.com/, which does not characterize the Everio line as either camcorders or point and shoot cameras.  See http://everio.jvc.com/ (accessed 5/5/2010).  However, the “What’s New” section of the webpage has a link to a January 7, 2010, news release, JVC Launches HD Everio Camera with Built-in Bluetooth Wireless Technology, which is posted in the “Camcorder” section of the JVC Newsroom webpage.  See http://newsroom.jvc.com/2010/01/jvc-launches-hd-everio-camera-with-built-in-bluetooth%c2%ae-wireless-technology/#more-843 (accessed 5/5/2010).  See also, Chantry Kaitlyn, JVC Releases a New Flagship Camcorder, Jan. 7, 2010, www.camcorderinfo.com (accessed 5/5/2010).  However, the models of Everio cameras described on these pages are not the same as the ones at issue.


� Subheading 8525.80.50, HTSUS, is not covered by the provisions of the ITA and the goods of the subheading are not entitled to duty-free treatment under the agreement.





