PAGE  

HQ H113256

December 27, 2010

CLA-2 OT:RR:CTF:TCM  H113256 GC

CATEGORY:  Marking 

TARIFF NO.: N/A  

U.S. Customs and Border Protection

Charlotte Service Port

1901 Crossbeam Drive

Charlotte, North Carolina 28217

Attn: R. Keith Richard, Field Director, Regulatory Audit

RE:  
Internal Advice Request No: 10/023; Country of origin marking requirements of pigment

Dear Mr. Richard:

This letter is in reply to your memorandum, dated June 29, 2010, in which you request internal advice on the country of origin marking requirements of importations of Carbazole Violet Pigment-23 (CVP-23) imported by Toyo Ink Manufacturing America, LLC (Toyo).  Specifically, your inquiry relates to the country of origin of finished CVP-23 processed in Japan from crude CVP-23 sourced from other countries.  In addition, we have given consideration to the substance of our discussion with counsel to Toyo as well as an expert on pigments provided by Toyo, on December 21, 2010.    

FACTS:
The crude form of CVP-23 is sent to Japan from other countries for processing into the finished form.  The finished form of CVP-23 is produced by refining the crude form of the pigment to create smaller uniform particles out of the larger and non-uniform crude pigment.  The process incorporates specially formulated salt and a water-soluble organic solvent that allows the crude pigment to be refined through a series of kneading, filtration, and drying operations to produce the finished pigment.  The uniformity and size of the particles that make up the pigment have a direct relation to the finished pigments “tinting power”, depth and transparency.  Different grades of CVP-23 are produced by adjusting various steps in the production process, including the type and settings of the kneading machine, the nature of the abrasive, the amount of solvent, and the drying method.  For instance, violet ink created from the crude CVP-23 pigment is visibly less intense than the ink created from the various grades of finished CVP-23 pigment.
  Moreover, its viscosity and gloss is significantly lower than ink made from finished CVP-23 pigment.  Accordingly, crude CVP-23 would not be purchased to produce ink without first processing it into finished CVP-23.  The expert on pigments provided by Toyo emphasized that this difference in coloration is due to the changes in the nano-structure of the crude pigment as a result of the processing by Toyo.  In other words, the small and uniform particles characteristic of finished CVP-23 reflect light more effectively and richly than the irregularly shaped and larger particles characteristic of the crude CVP-23 pigment.   

According to the information submitted, finished CVP-23 is used to color inks, textiles, plastics, coatings and other materials.  Crude CVP-23, on the other hand, is used only to produce finished CVP-23, and differs from the crude pigment with respect to “tinting power”.  Likewise, representatives of Toyo have indicated that the processing of finished CVP-23 conducted in Japan carry greater costs than the manufacturing of crude CVP-23.  The two forms of the pigment share the same molecular formula
, Chemical Abstract Services Number, and chemical name.
  

ISSUE:

Whether processing crude CVP-23 into finished CVP-23 in Japan effects a substantial transformation of the subject pigment?   

LAW AND ANALYSIS:

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. §1304), provides that unless excepted, every article of foreign origin imported into the United States shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or its container) will permit, in such a manner as to indicate to the ultimate 

purchaser in the United States, the English name of the country of origin of the article. Congressional intent in enacting 19 U.S.C. §1304 was "that the ultimate purchaser should be able to know by an inspection of the marking on the imported goods the country of which the goods is the product. The evident purpose is to mark the goods so that at the time of purchase the ultimate purchaser may, by knowing where the goods were produced, be able to buy or refuse to buy them, if such marking should influence his will." United States v. Friedlander & Co., 27 C.C.P.A. 297 at 302; C.A.D. 104 (1940).  

Part 134, U.S. Customs and Border Protection (CBP) Regulations (19 C.F.R. §134) implements the country of origin marking requirements and exceptions of 19 U.S.C. §1304.  Section 134.1(b), CBP Regulations (19 C.F.R. §134.1(b)), defines “country of origin” as “the country of manufacture, production, or growth of any article of foreign origin entering the United States.  Further work or material added to an article in another country must effect a substantial transformation in order to render such other country the ‘country of origin’ within the meaning of [the marking laws and regulations].”  For country of origin making purposes, a substantial transformation of an article occurs when it is used in manufacture, which results in an article having a name, character, or use differing from that of the article before the processing.  However, if the manufacturing or combining process is merely a minor one that leaves the identity of the article intact, a substantial transformation has not occurred.  See Uniroyal, Inc. v. United States, 3 Ct. Int’l Trade 220, 543 F.Supp. 1026, 1029 (1982), aff’d, 702 F.2d 1022 (Fed. Cir. 1983).

CBP has not ruled on the specific issue of whether processing crude pigment into finished pigment constitutes a substantial transformation.  Counsel for Toyo argues that a chemical reaction is not necessary for the production of finished pigment from crude pigment to constitute a substantial transformation.  See Koru North American v. United States (Koru), 701 F.Supp. 229 (Ct. Intl. Trade 1988) (where processing of headed and gutted Hoki fish in Korea by thawing, skinning, boning, trimming, refreezing, and packaging into individual filets was found to effected a substantial transformation).  Furthermore, while acknowledging that the substantial transformation analysis applies on a case by case basis, counsel suggests that the processing of crude pigment into finished pigment is comparable to a variety of processing operations where CBP found that a substantial transformation took place.  

Specifically, counsel for Toyo stressed in our meeting that the processing of crude CVP-23 in Japan is analogous to the cold reduction of steel inasmuch as the physical properties of the CVP-23 are changed to the point where the finished CVP-23 can accomplish its designated function as a pigment.  In Headquarters Ruling Letter (HQ) 080277, dated September 21, 1987, it was determined that cold reduction, which 

reduces the thickness while increasing the ductility, tensile strength and yield structure of steel, effected a substantial transformation.  Counsel also drew comparison from the cutting and polishing of rough rubies (New York Ruling Letter K85866, dated Maybe 14, 2004), the roasting, grinding and percolating of coffee beans into instant coffee (HQ 733814, dated June 24, 1991), the transformation of steel billets into plates and bars (HQ 562122, dated November 26, 2001), and the production of an antibiotic from a raw vancomycin hydrochloride (HQ 731731, dated February 23, 1989).   

The cases that counsel cites show that there is not a per se requirement that a change in chemical structure be present to effect a substantial transformation of certain products.  However, we note that CBP has consistently held that refining or purification of a crude substance does not effect a substantial transformation that results in a different article of commerce with a new name, character, or use. 

For instance, the refining process of crude olive oil into finished olive oil examined in Headquarters Ruling Letter (HQ) 560944, dated April 27, 1998, involved the dry caustic neutralization of the fatty acids which was achieved through heating and mixing the oil with sodium hydroxide.  The fatty acids were dispersed converting the acids and oil into water and soapy matter.  The oil was moved to centrifugal washers and separators, removing the soaps.  After centrifuging, all of the remaining water was removed from the oil by vacuum drying.  In finding that such refining did not substantially transform the crude olive oil, CBP (then the U.S. Customs Service) cited to HQ 554644, dated October 29, 1987, where we held that the processing of crude linseed oil into fully refined oil did not result in a substantial transformation.  

In HQ 554644, we held that:

“[w]hile it is clear that the processing of the crude linseed oil into a refined product results in a purified, higher grade oil with less contaminants and odor, the essential character is not altered and it does not become a new and different article of commerce. The removal of impurities and ultimate refinement is not sufficient to effect any major change in the product”.  

Similarly, in HQ 556143, dated March 2, 1992, CBP held that the purification of Crude Octamine (85-87 percent purity) into Octamine R (97 percent purity) does not result in a substantial transformation.  In this case we stated that while the processing resulted in: 

… a refined, higher grade aviation lubricant, the essential character is not altered and the resulting product does not become a new and different article of commerce.  The resulting product has the same chemical structure as the material from which it is made, the same Chemical Abstract Service Number, and the same tariff heading.  

HQ 560944, HQ 554644, and HQ 556143 stand for the proposition that crude and refined products are the same articles of commerce at different stages of production.  


Likewise, in HQ H083961, dated February 17, 2010, CBP addressed whether sodium tripolyphosphate (STPP) was substantially transformed when processed from a powder form to granular form.  The processing entailed dissolving the powder STPP into a slurry, which was sprayed into a stream of heated air.  This increased the particle size and bulk density of the STPP, but the chemical composition remained unchanged. Although the physical form and function of the STPP was altered as a result of the processing from powder to granular form, we held that the product was not substantially transformed.  

The production processes described in HQ 560944, HQ 554644, HQ 556143, and HQ H083961, such as refinement of crude oils and changes in particle size of chemicals, are more similar to the processing of the crude CVP-23 than the processes involved in polishing gems from rough gems, forming steel products, producing instant coffee or antibiotics.  In HQ 560944, HQ 554644, HQ 556143, and HQ H083961, the crude products remained in the same tariff heading and retained their name during the course of their given processing into finished forms.  Moreover, we note that, the essential character of the crude products discussed in the above rulings was not altered by the processing they underwent to become finished, commercially viable products.  Similarly, the essential character of crude CVP-23 is not altered by its production into finished CVP-23.  Although not commercially viable, crude CVP-23 is still capable of performing the essential function of the finished pigment, which is to color.   

 Based on the foregoing, we find that the processing of crude CVP-23 in Japan into the finished pigment does not constitute a substantial transformation for country of origin marking purposes under 19 U.S.C. §1304.  While the resulting finished CVP-23 has a smaller and more uniform particle size than the crude CVP-23, it retains the same chemical formula, tariff classification and character as the crude form.  The mere change in particle shape and size does not result in a substantial transformation despite the fact that manufacturing operations in Japan enhance the tinting power of the crude product.  Therefore, the country of origin of the product is the country from which the crude CVP-23 originates.
 

HOLDING:
Marking the instant finished CVP-23 as a product of Japan fails to satisfy the general marking requirements of 19 U.S.C. §1304 as the crude CVP-23 is not substantially transformed by virtue of the processing into finished CVP-23 that takes place in Japan.  Accordingly, the CVP-23 must be marked with the origin of the crude CVP-23.  

You are to mail this decision to the internal advice requester no later than 60 days from the date of the decision.  At that time, the Office of International Trade, Regulations and Rulings, will make the decision available to CBP personnel, and to the public on the CBP Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.
Sincerely,

Myles B. Harmon, Director

Commercial and Trade Facilitation Division

� Toyo’s representatives created ink from the crude CVP-23 for the sole purpose of demonstrating the differences between such ink and the ink created from finished CVP-23.  They assert that the crude ink is not sold for production into ink without first being processed into the finished pigment. 


� Representatives from Toyo have indicated that the chemical structure of the crude pigment is altered after processing into one of the grades of finished CVP-23 inasmuch as it has undergone sulfonation. 


�  We also note that both crude and finished CVP-23 are classified under subheading 3204.17.9040, Harmonized Tariff Schedule of the United States (HTSUS), which provides for, in pertinent part: “…preparations as specified in note 3 [to chapter 32] based on synthetic organic coloring matter…: Synthetic organic coloring matter and preparations based thereon as specified in note 3 to this chapter: Pigments and preparations based thereon: Other: Other… Pigment violet 23”.  See also Headquarters Ruling Letter (HQ) W967669, dated April 17, 2008 (citing Avecia, Inc. v. United States, 469 F. Supp. 2d 1269 (Ct. Intl. Trade 2006) (setting forth factors considered in determining whether merchandise fits the scope of heading 3204, HTSUS, as “pigments and preparations based thereon” versus printing inks of heading 3215, HTSUS).  





� This outcome is consistent with the result of the North American Free Trade Agreement (NAFTA) marking rules specified under 19 C.F.R. §102.  CVP-23 is classified under subheading 3204.17, HTSUS.  The applicable country of origin tariff shift rule under 19 C.F.R. §102.20 for goods of subheading 3204.17 requires a change in tariff classification from any other HTSUS subheading.  As the crude form of CVP-23 is also classified under subheading 3204.17, HTSUS, the processing into finished CVP-23 does not meet the terms of the tariff shift rule.  
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