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Mr. Thomas A. Smith
Director, National Finance Center
U.S. Customs and Border Protection

6650 Telecom Drive

Indianapolis, IN 46278

RE:  Protest No. 5297-2009-100001; Annual Network Connectivity Charge
Dear Mr. Smith,


We are writing in response to the above-referenced protest and application for further review (“AFR”), which we received on February 17, 2009.  Our response follows.
FACTS:


Federal Express Corporation (“FedEx”) contested invoices issued by U.S. Customs and Border Protection (“CBP”) for reimbursement at five separate FedEx facilities.  The date and number of the invoices are as follows:
	Invoice Number
	Date

	2X02094000
	1/21/2003

	2X05094000
	7/21/2006

	2X05097300
	1/26/2006

	2X05097800
	1/26/2006

	2X05097900A
	1/26/2006

	2X05093600
	1/26/2006

	2X060940051
	2/7/2007

	2X060973057
	2/7/2007

	2X060978057
	2/7/2007

	2X060979057
	2/7/2007

	2X060936057
	2/7/2007


Each of the invoices is a demand for reimbursement for costs associated with secure connectivity with U.S. Customs and Border Protection (“CBP”) at express consignment carrier facilities (“ECCFs”) operated by FedEx.  The invoices state that the charge is to reimburse CBP for annual network connectivity charges, and lists an individual ECCF location and a period of activity. The expenses include the acquisition and installation of automated data processing equipment, software, communication devices (e.g., voice and data transmission lines), and recurring circuit charges to maintain the secure connection to CBP’s data-processing systems.  The equipment and services support the automated functions performed by CBP at the ECCFs.  
CBP’s Financial Reporting and Analysis Branch of the National Finance Center (“NFC”) issues invoices to ECCFs for reimbursable expenses. The NFC coordinates billing with the Office of Information Technology (“OIT”), which determines the proper reimbursable amount for each ECCF based on the equipment installed and the cost for maintaining the bandwith necessary to transmit data.  The total charge to a particular ECCF is dependant on several factors.  For example, the distances between the facility and CBP’s mainframe computer and the volume of cargo processed at a facility both have a bearing on the total charge.  
CBP contracts with Sprint to provide communications services for ECCF locations.  Because Sprint bills CBP through a government-wide contract, it is difficult to determine the actual recurring costs for each ECCF on a monthly basis.  CBP instead invoices ECCFs for communication services on a fiscal-year basis by providing a reasonable approximation of costs per facility during a fiscal year.  CBP determined that FedEx was under-billed for communication services provided by CBP and issued the invoices for reimbursement.  The invoices for reimbursement are the subject of the instant protest.  FedEx filed protest against the invoices on May 18, 2007.  Your office initially determined that the protest met the criteria for further review set forth in the CBP regulations at 19 C.F.R. §174.23 and referred the protest to this office. 
ISSUES:

1. Whether the protest was timely filed.
2. Whether the annual network connectivity charge is covered by the individual waybill fee.
3. Whether CBP’s assessment of fees for annual connectivity charges violates 31 U.S.C. § 9701, and any due process rights that may be available therein.

LAW AND ANALYSIS

Upon review of the AFR, we find that FedEx’s Protest raises issues that have not been the subject of a Headquarters ruling or court decision. See 19 C.F.R. § 174.24(b); 19 C.F.R. § 174.26(b)(1)(iv). Therefore, further review is warranted.  
FedEx protests the annual connectivity fee on several bases.  First, it asserts that the annual connectivity cost is a part of the individual waybill fee charged for each item processed at an ECCF.  Secondly, FedEx asserts that the network connectivity fee is not in accordance with 31 U.S.C. § 9701.  We have determined that network connectivity fees are not covered by the individual waybill fee, and that the fee is permissible pursuant to 19 U.S.C. § 58c(b)(9)(A)(ii) and 19 C.F.R. § 128.11(b)(7) as an overhead equipment and security cost.  Our analysis follows.
Timeliness of Protest

As an initial matter, we must address the timeliness of this protest. Pursuant to 19 U.S.C. § 1514(c)(3), the time for filing a protest for a charge or exaction is within 180 days of the date of the decision as to which protest is made.  The “date of decision,” for the purposes of filing a protest, is regarded as the date of billing.  See, e.g., Norfolk and Western Railway Co. v. U.S., 843 F. Supp. 728, 734 (stating that “because the protest at issue relates to a decision to impose additional user fees rather than to liquidation or reliquidation, the [180]-day period for filing began on…the date upon which Customs decided plaintiff would have to pay additional user fees… .”).  
FedEx claims that it timely filed protests on the 2003 and 2006 invoices because these invoices were misdirected to FedEx’s field office in Memphis, TN, rather than to its corporate headquarters.  However, these addresses were provided to CBP by FedEx and there is no indication that FedEx filed a change of address request on CBP Form 5106 as required by 19 C.F.R. §24.5(a).   Additionally, FedEx states that meetings were held with CBP to discuss issues relating to the connectivity charges.  Therefore, it asserts that that one of the meetings should be the “date of decision” from which the protest period runs.  FedEx did not propose any legal basis for this theory. The decision by CBP that starts the 180 day deadline was the date of billing. See, Norfolk and Western Railway Co. v. U.S. 843 F. Supp. at 734 supra, see also, 19 U.S.C. §1514(a) and (c)(3).  Because protest was filed on May 18, 2007, any invoice dated prior to November 19, 2006, is not subject to protest.
  Thus, protest with respect to the invoices dated January 1, 2003, through January 26, 2006, is untimely.  The remaining five invoices dated February 2, 2007, are subject to protest as protest was filed within 180 days of the date of billing.    
Connectivity Charges Are Not Included in the Individual Waybill Fee


FedEx contends that network connectivity fees are a part of the fee CBP charges per each item processed at the ECCF.  ECCF’s are required to reimburse CBP for certain expenses.  Reimbursable fees imposed for services at express consignment carrier facilities are covered, in part, through a charge of $1.00 per bill of lading or individual airway bill on items valued at $2,000 or less.  See 19 U.S.C. § 58c(b)(9)(A)(ii)
.  The statute dictates that this fee “shall be the only payment required for reimbursement of [CBP] in connection with the processing of an individual airway bill or bill of lading…and for providing services at express consignment carrier facilities or centralized hub facilities, except that [CBP] may require such facilities to cover expenses of [CBP] for adequate office space, equipment, furnishings, supplies, and security.”  19 U.S.C. § 58c(b)(9)(B)(ii).  Thus, the statute contemplates that CBP may require reimbursement for certain overhead expenses it provides to ECCF’s beyond the fee charged for each individual airway bill or bill of lading, including equipment and security.    
The CBP regulations also indicate that the $1.00 fee charged for each package is for the processing of each individual package.  19 C.F.R. §24.23(b)(4) states that:


Express consignment carrier and centralized hub facilities. Each carrier or operator using an express consignment carrier facility or a centralized hub facility must pay to CBP a fee in the amount of $ 1.00 per individual air waybill or individual bill of lading for the processing of airway bills for shipments arriving in the U.S. … An individual air waybill or individual bill of lading is the individual document issued by the carrier or operator for transporting and/or tracking an individual item, letter, package, envelope, record, document, or shipment. An individual air waybill is the bill at the lowest level, and is not a master bill or other consolidated document. An individual air waybill or bill of lading is a bill representing an individual shipment that has its own unique bill number and tracking number, where the shipment is assigned to a single ultimate consignee, and no lower bill unit exists.
Thus, the individual waybill fee does not cover overhead expenses and as a consequence, FedEx’s assertion that the connectivity charge is covered by the $1.00 fee is erroneous.

Regarding overhead expenses, the CBP regulations state that the express consignment entity must “provide, without cost to the Government, adequate office space, equipment, furnishings, supplies and security as per CPB’s specifications.” 19 C.F.R. §128.11(b)(7)(iii).  In enacting amendments to Title 19, Part 24 of the CBP Regulations to reflect changes to the customs user fee statute, CBP solicited comments 
from the public after publishing the proposal to amend the regulations.  A commenter stated that CBP needed to confirm whether the cost of data transmission lines are included in the reimburseable cost calculation as opposed to separate billings.  CBP’s response stated:

The data transmission lines are not included in nor covered by the reimbursable fee and these costs are not included in CBP’s costs calculation.  CBP currently bills for data transmission lines pursuant to authority granted by 19 U.S.C. 58c (b)(9)(B)(ii).

Final Rule, 72 Fed. Reg. 31,719, 31,722 (June 8, 2007).

Thus, CBP made clear that the network connectivity fees were not covered by the $1 fee charged on each individual waybill. Therefore, FedEx’s statement that “there is not sufficient detail to determine whether the [network connectivity] charges fall within the scope of the flat processing fee charges” is incorrect.  

Consistent with this regulation, CBP has promulgated specifications for the operation of ECCFs.  The “Express Consignment Facility and Technical Standards Handbook,”  CIS HB 3000-08 (the “ECCF Handbook”), provides that “the Hub/ECCF operator is responsible for funding the acquisition of all automated data processing (ADP) equipment and data communications necessary to support the automated functions performed by Customs personnel.”  Additionally, the manual states that:

[t]he estimated connectivity charges must be submitted by CBP to the Express Consignment Operators [“ECO”] in advance to allow the ECOs time for proper business planning.  Connectivity expenses are fully reimbursable from the ECOs.  These expenses are associated with recurring circuit charges to maintain connectivity to CBP’s secure data-processing systems and are thus integral to the operational requirements of computers and automated data processing equipment.  Such equipment expenses are subject to reimbursement from the ECOs to CBP.  Refer to 19 U.S.C. § 58c(b)(9)(A)(ii) and 19 C.F.R.§ 128.11(b)(7) for associated authorities.
ECCF Handbook Section 6.2.2.
The handbook states that the ECCF must reimburse CBP for data communications such as the annual network connectivity charge.  This requirement was included pursuant to the authority of 19 U.S.C. § 58c(b)(9)(A)(ii) and 19 C.F.R. § 128.11(b)(7), which 
provides that the ECCF must reimburse CBP for security costs.  The secure transmission of data is a vital security interest to CBP and is therefore a security cost within the meaning of 19 U.S.C. § 58c(b)(9)(B)(ii) and 19 C.F.R. § 128.11(b)(7).  Consequently, the annual connectivity charge is separate from the individual waybill fee.
CBP Has Independent Legal Authority to Assess Network Connectivity Fees Pursuant to 19 U.S.C. § 58c (b)(9)(B)(ii).   

FedEx further asserts that the “timing, manner of issuance, and lack of specificity” of the charges violate due process rights under 31 U.S.C. § 9701, known as the user charge statute.  Specifically, FedEx argues that the reimbursable connectivity charges are inconsistent with due process safeguards.  That statute provides for the general criteria for fees and charges for Government services and things of value.  The statute further provides that such fees must be fair and based on:

(A) the costs to the Government;

(B) the value of the service or thing to the recipient;

(C) public policy or interests served; and

(D) other relevant facts.
CBP, however, does not derive its ability to collect the reimbursable fees from the general user fee statute.  Rather, CBP has specific independent statutory authority to charge network connectivity fees pursuant to 19 U.S.C. § 58(b)(9)(B)(ii).   Because CBP levied this charge pursuant to its independent statutory authority, it is unnecessary to determine whether the fee is consistent with 31 U.S.C. § 9701.
HOLDING:


Consistent with the decision set forth above, you are hereby directed to DENY the protest.  Sixty days from the date of the decision, Regulations and Rulings will make the decision available to CBP personnel, and to the public on the CBP Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.






Sincerely,







Myles B. Harmon, Director







Commercial and Trade Facilitation Division

� This is the date 180 days prior to the filing of protest.  


� The per-waybill fee was raised from $0.66 to $1.00 on July 9, 2007.  Final Rule 72 Fed. Reg. 31,719, 31,724 (June 8, 2007).
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