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HQ H137455
February 16, 2012
VAL OT:RR:CTF:VS H137455 HkP

CATEGORY:  Valuation

Port Director

Port of Columbus

U.S. Customs and Border Protection

6431 Alum Creek Drive
Groveport, OH 43125
RE:  
Application for Further Review of Protest 4103-10-100145; Method of Appraisement; Ladies’ Garments

Dear Port Director:

This is in response to the Application for Further Review of Protest 4103-

10-100145, timely filed by counsel on behalf of [Importer of Record] and forwarded to our office by the port.  At issue is the method of appraisement used by U.S. Customs and Border Protection (CBP) to determine the value of certain entries of merchandise.  In reaching our decision we have taken into account additional information submitted to this office on January 16, and 31, 2012.
FACTS:

The following parties were involved in the covered transactions:

· DDP Ohio Buyer/U.S. buyer - a U.S. company and a division of DDP Ohio Buyer’s Parent;
· Hong Kong Vendor; 

· Hong Kong Vendor’s selling agent and Importer of Record;

· Hong Kong Vendor’s buying agent that produced samples on behalf of the Hong Kong vendor and provided them to the Chinese manufacturer.  The buying agent and the Hong Kong Vendor are unrelated;

· The Chinese manufacturer that sold the imported goods to the Hong Kong vendor, FOB Hong Kong.  The Chinese manufacturer is unrelated to the Hong Kong vendor or to the Hong Kong vendor’s buying agent;

· An affiliate of the Chinese manufacturer that invoiced the Hong Kong vendor for shipment of the goods and received payment from the Hong Kong vendor on behalf of the Chinese manufacturer; and
· The selling agent’s affiliate that paid U.S. importation charges for the goods, as well as invoiced and received payment from the Hong Kong vendor for the selling agent’s sales commission.

Between August 4, and September 18, 2009, the importer/selling agent made eight entries of merchandise consisting of five styles of ladies’ knit tops, styles nos. 3151, 1242, 1349, 9181, and 3756.  The declared value for all the entries was US $3.00 per piece.  CBP issued Requests for Information (CBP Form 28s) in relation to three entries, two on August 4, 2009, and one on August 13, 2009.  The importer responded on January 30, 2010.  CBP issued eight Notices of Action (CBP Form 29) between February 5, and 8, 2010, (one was corrected on March 11, 2010) advising the importer that the value of the entries of ladies’ garments had been changed.  For style 1242, the value was advanced to $8.50 per piece, style 1349 the value was advanced to $10.50 per piece, and for style 3756 the value was advanced to $8.56 per piece.  On August 23, 2010, counsel for the importer timely filed the instant protest accompanied by the following documents: 

-
The importer’s response to CBP’s requests for information, dated January 30, 2010 (appendices omitted).  We note that on January 16, 2012, counsel provided certain agreed upon appendices concerning the materials supplied by the buying agent to the manufacturer.  Of particular note are: (1) Appendix 18, which contains a chart for style 1242 comparing the quantity and unit prices of materials listed in the Debit Notes issued by the Hong Kong vendor to the Chinese manufacturer’s affiliate with supplier invoices issued to the Hong Kong vendor; and, (2) Appendix 22, which contains a summary of materials and supporting documents (debit notes, receipts, bank statements, and purchase orders).
· A chart linking each entry to the corresponding styles, purchase orders, contracts, lot numbers, invoices and bills of lading, and supporting documents.

· An order chronology summary for style 1242 and supporting documents (see below).

· A Declaration by the General Manager of the Chinese manufacturer.  It states, in relevant part:
3. There is no relationship between [the Chinese manufacturer] and [the Hong Kong vendor] except as vendor and customer.  [The Chinese manufacturer] and [the Hong Kong vendor] operate independently. …

9. The US $3 unit price was reasonable for our factory.  It’s what we negotiated with [the Hong Kong vendor].  This was a group of styles that all took similar basic yarns….

10. I would also like to point out that [the Hong Kong vendor] absorbs a lot of costs.  [The Hong Kong vendor] pays for all sampling costs, lab tests, etc.  If [the Chinese manufacturer] had to absorb these costs, this would need to be reflected in our prices.
· Chinese Business License for the manufacturer (in Chinese).  According to the English translation handwritten on the license, the person in charge is listed as [xxx].

· 2010 Annual Return for the Hong Kong vendor, filed with the Hong Kong Companies Registry.
· A letter memorializing the business relationship between the Hong Kong vendor and its buying agent.

· An assist calculation sheet.

· A chart showing the calculation of additional duties and fees claimed to be owed by the importer.
· A chart showing costs incurred by the Hong Kong vendor after delivery to the freight forwarder in Hong Kong for styles 1242, 1349, 1351, 3756, and 9181, and supporting documents.

· Document lists for entries [xxxxx].

The order chronology summary for style 1242 is supported by the following documents: 

(1) 

Purchase orders (POs) 243000 and 243019, dated April 7, 2009, and PO 246548, dated April 16, 2009, issued by the DDP Buyer to the Hong Kong vendor’s selling agent for 6,984 pieces of style 1242 vests.  The POs state, “see ‘Official Vendor Shipping Guide’ for all shipping/packing instructions.”  Terms are 3.7% + .600% (a handwritten annotation explains, “4.3% rebate to [DDP Buyer]”.  Unit cost is US $8.50.
(2)  
The DDP buyer’s “Official Vendor Shipping Guide, Final Destination: Troy, Ohio.”  It contains instructions on packaging (carton dimensions and construction), labeling, merchandise packing, packing list, ticketing, shipping and routing, and billing.
(3)  
Debit Note
 (DN2009-0258) for HK $52,962, dated April 30, 2009, issued by the Hong Kong vendor to the affiliate of the Chinese manufacturer, for a yarn charge for lot number “09-06015ABC”.

(4)  
Contract 09-06015ABC (in Chinese with handwritten English translations), dated May 18, 2009, prepared by the Hong Kong vendor, naming the Hong Kong vendor as the buyer and the Chinese manufacturer as the seller of 6,984 vests, style 1242.  Relevant terms include: 

· Processing: from knitting to shipping (including yarn and materials); 

· Unit price US $3, FOB Hong Kong; 

· Accessory: provided by Vendor (if accessory is provided by Buyer, Vendor will be charged at cost; 

· Delivery date, June 23, 2009; 

· Payment terms: 25 days after delivery to consolidator; 

· Remarks: Vendor provides all materials (Buyer will provide materials on request by Vendor and will charge Vendor at cost).  Yarn sample to be approved by Buyer within 3-4 days after delivery to Vendor.  Sample of goods for shipment should be sent to Buyer for approval 14 days before shipment date.

(5)  
Sample review forms and knitting specification sheets (in Chinese with some handwritten English translations), for lot 09-0615, style 1242, issued by the Hong Kong vendor’s buying agent to the Chinese manufacturer.
(6)  
Production Notification Sheets (PNS) and Size Specification Sheets (SSS), each dated May 22, 2009, issued by the Hong Kong vendor, for lot 09-06015, style 1242 vests.  They state that the client is the Hong Kong vendor’s selling agent, or the DDP Buyer (only on PNS), the client’s label is [the DDP Buyer], and the destination is “USA”.

(7)  
Material Specification Sheets for style 1242 vests, dated June 10, 2009, issued by the Hong Kong vendor to the Chinese manufacturer (copied to the Hong Kong vendor’s buying agent), setting out the details of the labels, hangtags, etc. and their positioning on the garment, together with packing instructions.  “USA” is listed as the delivery destination.
(8)  
Inspection Reports, dated June 19, 2009, and July 7, 2009, issued by the Hong Kong vendor’s buying agent for style 1242 vests, lot 09-06015.  The client listed is the DDP Buyer.
(9)  
Invoice and packing list LI09-0237, LI09-238, and LI09239, dated July 10, 2009, issued by the Hong Kong vendor to its selling agent for 6,984 style 1242 vests, lot numbers 09-06015A, 09-06015B, and 09-06015C, U.S. $3 per piece, FOB Hong Kong.  Total invoiced amount is $20,952.  The shipping address is Troy, Ohio.
(10) Invoices LI09-0237, LI09-0238, and LI09-0239, dated July 10, 2009, issued by the Hong Kong vendor’s selling agent to the DDP Buyer’s parent, for 6,984 style 1242 vests, lot numbers 09-06015 (A-C), at US $8.50 per piece, LDP Columbus.  The total invoiced amount is US $59,364.  The shipping address is Troy, Ohio.

(11) Bill of Lading ABL024591 and Attach List, dated July 12, 2009, issued by Air City Inc. (Hong Kong), listing the Hong Kong vendor as the shipper, the Hong Kong vendor’s selling agent as consignee, and the place of delivery as Columbus, Ohio.  The goods are described as cartons of style 1242 vests, and another style.

(12) Invoice OE-917926, dated July 13, 2009, issued by Air-City Co. (the freight forwarder) to the Hong Kong vendor for HK $78,593 for shipping charges and fees from Hong Kong to Columbus, Ohio.

(13) Debit Note, dated July 15, 2009, for US $456.74 and Statement of Account, dated July 31, 2009, issued by The Ming An Insurance Company to the Hong Kong vendor for marine cargo insurance for policy 060106032009006424.  Gross premium is US $456.74 and net premium is US $296.88.  Monthly sub-total for all July 2009 policies is US $2,240.49.

(14) Debit Note (DN2009-285) for RMB 6,864.02, dated July 30, 2009, issued by the Hong Kong vendor to the affiliate of the Chinese manufacturer for accessories for lot number 09-06015ABC.
(15) Debit Note (DN 2009-286) for US $707.99, dated July 30, 2009, issued by the Hong Kong vendor to the affiliate of the Chinese manufacturer for accessories for lot number 09-06015ABC.
(16) Debit Note (DN2009-287) for HK $1573.18, dated July 30, 2009, issued by the Hong Kong vendor to the affiliate of the Chinese manufacturer for accessories for lot number 09-06015ABC.
(17) Invoice T200907015 (5593 pieces at US $3 per piece, totaling US $16,779/HK $130,037.25)
, T200907016 (523 pieces at US $3 per piece, totaling US $1,569/HK 12,159.75), and T200907017 (868 pieces/US $3, totaling US $2,604/HK $20,181), totaling US $20,952, dated July 31, 2009, issued by the affiliate of the Chinese manufacturer to the Hong Kong vendor for order numbers 09-06015A, 09-06015B, and 09-06015C, shipped on July 10, 2009.

(18) Entry summary for Entry no. [113-472690-6], which includes cartons of style 1242 vests, completed by Barthco International (customs brokers and freight forwarders).  The Hong Kong vendor’s selling agent is listed as Importer of Record.

(19) Invoice 76-49077-0/1, dated July 31, 2009, issued by Barthco to the Hong Kong vendor’s selling agent and IOR for customs duties and fees for “ctn ladies cardigans”, BL 2000959420, in the amount of US $18,679.28.

(20) Debit Note (DN0907082), dated July 31, 2009, issued by the affiliate of the selling agent to the Hong Kong vendor for the Hong Kong vendor’s selling agent’s commission for various orders, including style 1242.  The commission is US $0.30 per piece (3.5% of the DDP price of $8.50), totaling US $2,095.20.

(21) July 2009 Payment Breakdown Chart drafted by the Hong Kong vendor for the account of the affiliate of the Chinese manufacturer, in the amount of HK $750,000, for seven invoices and deductions for 16 Debit Notes.  It includes invoice 0906015-7-T200907015 for US $20,952.00, with a delivery date of July 10, 2009, and a payment date of August 14, 2009, and deductions for Debit Notes DN2009-258 (no. 3 above), DN2009-285, DN2009-286, DN2009-287 (nos. 14-16 above), totaling US $8,524.19.
(22) Debit Note (DN0908004), dated August 4, 2009, issued by the affiliate of the selling agent to the Hong Kong vendor, listing among others invoice 76-49077-0/1.  Total amount owed is US $81,659.11.

(23) Check 265463, dated August 5, 2009, in the amount of US $81,659.11, issued by the Hong Kong vendor to the affiliate of the Hong Kong vendor’s selling agent and IOR, and a receipt issued by the affiliate of the selling agent and IOR to the Hong Kong vendor for check no. 265463.

(24) HKD Statement of Account, dated August 8, 2009, issued by Air-City (freight forwarder) to the Hong Kong vendor, for invoice OE-917926/ ABL024591, among others, in the amount of HK $78,593.  Total balance due is HK $289,224.50.

(25) DBS check, dated August 10, 2009, issued by the Hong Kong vendor to Air-City (freight forwarder) in the amount of HK $289,224.90.

(26) Invoice OE-918533 dated August 10, 2009, issued by Air City (freight forwarder) to the Hong Kong vendor in the amount of US $165 for “USA import expense” for bill of lading ABL024591.

(27) DBS Bank check 048053, dated August 14, 2009, drawn on the account of the Hong Kong vendor in the amount of HK $750,000, payable to the affiliate of the Chinese manufacturer, and a receipt issued by the affiliate of the Chinese manufacturer to the Hong Kong vendor for check 048053.
(28) DBS Bank current account statement for the Hong Kong vendor, dated August 25, 2009, showing that check 048053 in the amount of HK $750,000, was cleared on August 14, 2009.
(29) Transportation Chargeback Statement, dated August 16, 2009, issued by the DDP Buyer’s parent to the Hong Kong vendor’s selling agent and IOR.  Handwritten annotations indicate that the chargeback for style 1242 is $138.01.  According to counsel, the goods were sold to the DDP Buyer, DDP Troy, Ohio but were entered at Columbus, Ohio.  After customs clearance, the goods were picked up from Columbus by trucks hired by the DDP buyer, which then charged back the trucking costs to the DDP vendors, since the US inland transportation costs were included in the DDP price.

(30)  DDP Buyer’s parent statement, in the amount of $560,535.34 as having been paid for a period covering April 27 to August 31 (the year is not listed).  According to counsel, the statement sets out the amount owed by the DDP buyer for various invoices issued by the selling agent and IOR net of chargebacks and credits.

(31)  Air City (freight forwarder) USD Statement of Account, dated September 2, 2009, issued to the Hong Kong vendor, for invoice OE-918533/ABL024591 among others, in the amount of US $165.  Total balance due is US $3,230.23 (a handwritten annotation states, “total is US $3,010.23 after deduction of $220 for invoice OE-918552).

(32) Check 265494, dated September 4, 2009, in the amount of US $3,010.23, issued by the Hong Kong vendor to Air City (freight forwarder).

(33) The Hongkong and Shanghai Banking Corporation Ltd. check no. 265499, dated September 7, 2009, in the amount of US $2,240.49, drawn on the account of the Hong Kong vendor and issued to The Ming An Insurance Company.
(34) Check 2000162116, dated October 13, 2009, issued by the DDP Buyer’s parent to the Hong Kong vendor’s selling agent and IOR, in the amount of $560,535.34.

(35) HSBC Inward Remittances Advice, dated October 29, 2009, advising the Hong Kong vendor that US $562,281.59 was credited to its account by the Hong Kong vendor’s selling agent and IOR.  Counsel advises that a 30% deposit ($1,764) for another Hong Kong vendor customer was forwarded to the Hong Kong vendor along with the $560,535.34 check received by the  Hong Kong vendor’s selling agent and IOR from the DDP Buyer’s parent, minus a $10 bank charge.
(36) Check 242274, dated November 19, 2009, in the amount of $59,899.29, issued by the Hong Kong vendor to the affiliate of the Hong Kong vendor’s selling agent, and a receipt from the affiliate of the Hong Kong vendor’s selling agent for check 242274.

On entry, the invoices presented to CBP were the ones issued by the Hong Kong vendor to its selling agent/IOR (no. 9 above).  Counsel states that the Hong Kong vendor issued the invoice to its selling agent because it understood that, as the shipper (no. 11 above), the Hong Kong vendor needed to issue the entry invoices.  According to counsel, the invoices issued by the affiliate of the Chinese manufacturer on behalf of the Chinese manufacturer to the Hong Kong vendor (no. 17 above) should have been presented to CBP on entry.  Both sets of invoices state a unit price of US $3.
Counsel states that the value advances made by CBP on the basis of the DDP resale price charged by the Hong Kong vendor to the DDP Buyer are incorrect because those sales were not sales for export to the U.S. but were domestic transactions.  Instead, the transaction values should have been based on the sales of goods by the Chinese manufacturer to the Hong Kong vendor.

ISSUE:

Whether the imported merchandise may be appraised based on the transactions between the Hong Kong vendor and the Chinese manufacturer.

LAW AND ANALYSIS:

The preferred method of appraising merchandise imported into the United States is the transaction value method as set forth in section 402(b) of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. § 1401a.  The transaction value of imported merchandise is the “price actually paid or payable for the merchandise when sold for exportation to the United States” plus amounts for five enumerated statutory additions.  19 U.S.C. § 1401a(b).  In order for imported merchandise to be appraised under the transaction value method, it must be the subject of a bona fide sale between a buyer and a seller, and it must be a sale for exportation to the United States.  In VWP of America, Inc. v. United States, 175 F.3d 1327 (Fed. Cir. 1999), the Court of Appeals for the Federal Circuit (CAFC) found that the term “sold” for purposes of 19 U.S.C. § 1401a(b)(1) means a transfer of title from one party to another for consideration (citing J. L. Wood v. United States, 62 C.C.P.A. 25, 33; C.A.D. 1139; 505 F.2d 1400, 1406 (1974)).  

In Nissho Iwai American Corp. v. United States, 16 C.I.T. 86, 786 F. Supp. 1002, reversed in part, 982 F. 2d 505 (Fed. Cir. 1992), the Court of Appeals for the Federal Circuit reviewed the standard for determining transaction value when there is more than one sale which may be considered as being for exportation to the United States.  The case involved a foreign manufacturer, a middleman, and a United States purchaser.  The court held that the price paid by the middleman/importer to the manufacturer was the proper basis for transaction value.  The court further stated that in order for a transaction to be viable under the valuation statute, it must be a sale negotiated at arm’s length, free from any non-market influences, and involving goods clearly destined for the United States.  See also, Synergy Sport International, Ltd. v. United States (Ct. of Int’l Trade 1993).

In accordance with the Nissho Iwai decision and our own precedent, we presume that transaction value is based on the price paid by the importer.  In further keeping with the court’s holding, we note that an importer may request appraisement based on the price paid by the middleman to the foreign manufacturer in situations where the middleman is not the importer.  However, it is the importer’s responsibility to show that the "first sale" price is acceptable under the standard set forth in Nissho Iwai.  That is, the importer must present sufficient evidence that the alleged sale was a bona fide "arm’s length sale," and that it was "a sale for export to the United States" within the meaning of 19 U.S.C. § 1401a.

In Treasury Decision (T.D.) 96-87, dated January 2, 1997, CBP advised that the importer must provide a description of the roles of the parties involved and must supply relevant documentation addressing each transaction that was involved in the exportation of the merchandise to the United States.  The documents may include, but are not limited to purchase orders, invoices, proof of payment, contracts, and any additional documents (e.g. correspondence) that establish how the parties deal with one another.  The objective is to provide CBP with "a complete paper trail of the imported merchandise showing the structure of the entire transaction."  T.D. 96-87 further provides that the importer must also inform CBP of any statutory additions and their amounts.  If unable to do so, the sale between the middleman and the manufacturer cannot form the basis of transaction value.

Bona Fide Arm’s Length Sale

Counsel argues that the transaction between the Chinese manufacturer and the Hong Kong vendor was a bona fide arms-length sale between unrelated parties.  A contract between the Hong Kong vendor and the Chinese manufacturer detailing the terms of the transaction was submitted for our review (FACTS no. 4).  A declaration by the manufacturer, a factory license, and the 2010 Annual Return filed with the Hong Kong Companies Registry by the vendor was also submitted.  Counsel states that the title to the goods was exchanged for consideration because the Hong Kong vendor paid the manufacturer for the goods (FACTS no. 21 and 27).  Further, Counsel alleges there was a transfer of property when the Hong Kong vendor took possession of the goods in Hong Kong, pursuant to the FOB Hong Kong terms of the contract.  Moreover, pursuant to the DDP Troy, Ohio terms of the contract with the DDP buyer, the vendor held title to the goods from delivery in Hong Kong until delivery to the buyer’s warehouse in Ohio and bore all transportation expenses as well as paid the selling commission.  
After a review of the submitted documents, we find that a bona fide sale occurred between the Chinese manufacturer and the Hong Kong vendor.
Clearly Destined For Export to the United States

Counsel states that the goods sold by the Chinese manufacturer to the Hong Kong vendor were for exportation to the U.S.  The goods were presold by the Hong Kong vendor to the DDP buyer and the ensuing contract between the vendor and the manufacturer referred to the U.S. buyer’s style numbers and ordered quantities.  Further, the goods were manufactured in accordance with the U.S. buyer’s specifications and bore the labels and hangtags of the U.S. buyer.  The contract between the vendor and the manufacturer and the cartons in which the goods were shipped both indicated that the shipping address was Ohio.  Finally, the goods were shipped directly from Hong Kong to the United States after being shipped from China.  
After a review of the submitted documents, we find that the goods produced by the Chinese manufacturer were at all times clearly destined for export to the United States.
Based on the foregoing, we find that the transaction between the manufacturer and the vendor satisfies the requirements of Nissho Iwai that there is a bona fide arms-length sale and that the goods are clearly destined for exportation to the U.S. 
I. 
Entry Documentation
The importer (the Hong Kong vendor’s selling agent) valued the imported merchandise US $3 per piece based on invoices issued by the Hong Kong vendor to its Hong Kong selling agent/the importer on July 10, 2009 (FACTS no. 9), the terms of which were FOB Hong Kong.  However, the shipping documents listed the selling agent as the consignee and the place of delivery as Columbus, Ohio (FACTS no. 11).  Counsel states that the Hong Kong vendor issued invoices to its agent because it thought that, as the shipper, the Hong Kong vendor needed to issue the entry invoices.  Also on July 10, 2009, the selling agent issued invoices for the imported merchandise to the DDP Buyer’s parent at US $8.50 per piece, LDP Columbus (FACTS no. 10).  On July 31, 2009, the Hong Kong vendor paid the selling agent’s commission to an affiliate of the selling agent (FACTS no. 20).  On October 13, 2009, the DDP Buyer’s parent paid the selling agent for the imported merchandise (FACTS no. 30, 34).
Based on the record, there is no evidence that the selling agent ever purchased the merchandise or that it acted other than as an agent.  The purchase orders and shipping documents indicate that the Hong Kong vendor retained a financial stake in the goods until they reached the U.S. buyer’s warehouse in Ohio, and that the agent merely acted as consignee and importer of record.  The only sale that can be verified took place between the Hong Kong vendor and the DDP Buyer.

In VWP, the CAFC stated, “[n]eedless to say, a transaction that is a sham, for example, because one of the parties to the transaction is in fact a nonexistent fraudulent entity, may not properly serve as the basis for transaction value under 19 U.S.C. §1401a(a)(1)…. Neither could such an entity participate in the sale of merchandise for export to the United States for purposes of 19 U.S.C. § 1401a(b)(1).”  VWP at 1337.  The invoices submitted to CBP as part of the entry process detailed sham transactions.  The importer of record was invoiced as if it were the buyer; however, it was not the buyer.  Consequently, it was not appropriate to appraise the merchandise on the basis of those invoices.  See id.  Further, under the provisions of 19 U.S.C. § 1401a (b)(1) and 1401a(h)(5)(A)(i), the port was correct in not using the value of the sham transactions between the Hong Kong vendor and its selling agent to appraise the imported merchandise because the invoiced values could not be verified.

II.
Price Paid or Payable to the Chinese manufacturer
19 U.S.C. 1401a(b) provides, in pertinent part:

(1) The transaction value of imported merchandise is the price actually paid or payable for merchandise when sold for exportation to the United States, plus amounts equal to –

…

(C) 
The value, apportioned as appropriate, of any assist[.]
…

The price actually paid or payable for imported merchandise shall be increased by amounts attributable to the items (and no others) described in subparagraphs (A) through (E) only to the extent that each such amount (i) is not otherwise included within the price actually paid or payable; and (ii) is based on sufficient information….
In turn, 19 U.S.C. 1401a(h)(1)(A) provides as follows:

The term “assist” means any of the following if supplied directly or indirectly, and free of charge or at reduced cost, by the buyer of the imported merchandise for use in connection with the production or the sale for export to the United States of the merchandise:

(i) Materials, components, parts, and similar items incorporated in the imported merchandise.

(ii) Tools, dies, molds, and similar items used in the production of the imported merchandise.

(iii) Merchandise consumed in the production of the imported merchandise.

(iv) Engineering, development, artwork, design work, and plans and sketches that are undertaken elsewhere than in the United States and are necessary for the production of the imported merchandise.

Counsel notes that the Hong Kong vendor bore certain responsibilities and charges for the goods which, if undertaken by the manufacturer, would have raised the manufacturer’s selling price.  In particular, the Hong Kong vendor was responsible for sourcing the raw materials for the order and providing them to the manufacturer.  The vendor then offset the cost of the materials against the FOB price and paid the net price to the manufacturer through its affiliate.  The Hong Kong vendor also engaged its unrelated buying agent to produce production samples and knitting specifications to be used by the manufacturer, and provided the yarn and accessories to produce the development samples.  In addition, the Hong Kong vendor paid for all courier charges to send the development sample to the U.S. buyer and for third party laboratories to test production samples.  
Counsel concedes that the knitting specifications provided by the Hong Kong buying agent to the Chinese manufacturer are an assist and should have been added to the declared value.  However, counsel argues that the yarn and accessories provided by the Hong Kong vendor to its Hong Kong buying agent to make the production samples are not assists because the samples reflected instructions to the Chinese manufacturer on what to produce, not how to produce it.  In support of this position, counsel cites Headquarters Ruling Letters ("HQ") 548566 (Oct. 19, 2004), which relies on HQ 542830 (July 28, 1982).  In HQ 548566 one of the issues addressed was whether patterns for sample or prototype high-end garments were necessary for the production of the imported merchandise and therefore constituted assists.  Citing HQ 542830, CBP stated that “if a foreign manufacturer cannot produce or manufacture merchandise without an importer’s designs, samples, patterns, etc. that are made abroad, such designs, samples, patterns, etc. should be included in the dutiable value of the imported merchandise.”  Based on CBP precedent, we agree with both arguments made by counsel.
The record indicates that the Hong Kong vendor supplied yarn and accessories to the manufacturer and issued Debit Notes totaling HK $66,062.10/  US $8,524.19 for the value of these materials against the account of the manufacturer’s affiliate (FACTS, no. 3, 14-16).  As explained by counsel, the Debit Notes indicate an offset against the FOB price owed by the Hong Kong vendor to the vendors of the materials used to make the garments.  However, the invoices issued by the Chinese manufacturer to the Hong Kong vendor did not reflect the value of the yarn and accessories supplied by the Hong Kong vendor to the manufacturer (see FACTS no. 17.  See also FACTS, Declaration of General Manager of Chinese manufacturer, ¶9).  Accordingly, we find that the imported merchandise was undervalued by at least US $8,524.19/HK $66,062.47, the value of the Debit Notes.  Further, the value of the assists, that is, the knitting specifications provided by the buying agent to the manufacturer was not taken into account.  Based on these facts, we find that the transaction value could not be US $3 per piece as declared to CBP and by the Chinese manufacturer because that amount does not include the value of the assists and the Debit Notes.  See 19 U.S.C. § 1401a (b)(1), (h)(1)(A)(i).  
In addition, we note that the Chinese manufacturer’s affiliate, which was responsible for issuing invoices and receiving payment on the manufacturer’s behalf for the finished garments, issued invoices totaling US $20,952/HK $162,378 for order 09-06015 ABC to the Hong Kong vendor (FACTS no. 17).  In August 2009, the Hong Kong vendor paid the invoiced amount to the manufacturer’s affiliate.  However, according to the Hong Kong vendor’s records, the payment was only for one of the three invoices, T200907015, submitted by the manufacturer’s affiliate (FACTS no. 21).  No other information on payment for the finished garments was submitted.
19 U.S.C. § 1401a(b)(1) provides, in relevant part, “[i]f sufficient information is not available, for any reason, with respect to any amount referred to in the preceding sentence [price actually paid or payable plus amounts for the five statutory additions], the transaction value of the imported merchandise shall be treated, for purposes of this section, as one that cannot be determined.”  In turn, 19 U.S.C. § 1401a(h)(5)(A)(i) states, “[t]he term ‘sufficient information’, when required under this section for determining any amount added under subsection (b)(1) to the price actually paid or payable, means information that establishes the accuracy of such amount.”  Based on the undervaluation exposed by the Debit Notes, the omission of the value of the assists from the declared value, and the fact that payment information for the finished goods has not been substantiated, we find that the price paid or payable for the merchandise sold by the manufacturer to the Hong Kong vendor cannot be determined because the accuracy of the amount cannot be established.  We find, therefore, that these values cannot be used to appraise the imported merchandise.

III.
Price Paid or Payable to Hong Kong Vendor
Counsel argues that if the value of the transaction between the manufacturer and the Hong Kong vendor is not accepted, CBP should look to values of identical or similar merchandise or deductive value before considering appraisement based on DDP prices.  According to counsel, the DDP prices cannot be the proper basis of appraisement because the sale by the Hong Kong vendor to the buyer was not a sale for exportation to the U.S.  
As an initial matter, we note that the Customs Valuation statute requires that the methods of appraisement be applied in sequential order.  See 19 U.S.C. § 1401a(a) supra.  In addition, 19 C.F.R. § 152.101(b) provides:

Imported merchandise will be appraised on the basis, and in the order, of the following:

(1) The transaction value …;

(2) The transaction value of identical merchandise …;

(3) The transaction value of similar merchandise …;

(4) The deductive value …;

(5) The computed value …; or
(6) The value provided for in 152.107 if the computed value cannot be determined.

Accordingly, before other methods of appraisement can be considered, we must first determine whether the goods can be appraised based on its transaction value.   
We have already determined that the transaction between the manufacturer and the Hong Kong vendor was a bona fide arms-length sale and that the goods were clearly destined for exportation to the United States.   However, the value of that transaction could not be determined.  We must now consider if the merchandise can be appraised based on the transaction between the Hong Kong vendor and the DDP buyer, that is, at the DDP prices.  It is only if the value of that transaction cannot be determined that other methods of appraisement can be considered.
According to the record, the DDP Buyer issued purchase orders to the selling agent for 6,984 vests at US $8.50 each ($59,364), with a 4.3 percent rebate to the buyer (FACTS no. 1).  With the rebate, the total owed to the seller was $56,811.35.  Invoices LI09-0237 in the amount of $47,540.50, LI09-0238, in the amount of $4,445.50, and LI09-239 in the amount of $7,378 (totaling US $59,364), were issued by the selling agent to the DDP Buyer’s parent (FACTS no. 10).  A statement for the DDP Buyer’s parent shows that $560,535.34, net of chargebacks and credits, was paid to the selling agent on behalf of the DDP Buyer to settle various invoices, including the three issued for the covered transaction.  Net of chargebacks and credits, the total amount paid on the three invoices was $56,811.35 (FACTS no. 30). However, the record also shows that the Hong Kong vendor made a payment of $59,899.20 (the sum of the three invoices) to the affiliate of the selling agent (FACTS no. 36).  This second payment is unexplained.

a. Selling Commission
The record shows that the affiliate of the selling agent issued a Debit Note against the Hong Kong vendor’s account to cover the selling agent’s commission for various orders.  The commission on the instant transaction was US $2,095.20 (FACTS no. 20).  Counsel argues that there is no basis for the selling agent’s commission to be added to the dutiable value because the commission relates to services performed entirely in the U.S.

19 U.S.C. 1401a(b)(1)(B) provides that, in order to determine the transaction value, any selling commission incurred by the buyer with respect to the imported merchandise must be added to the price actually paid or payable for merchandise sold for exportation to the United States.  The statute has no requirement that in order for the selling commission to be added to the price, services of the selling agent must be performed in the United States.  Consequently, we cannot apply counsel’s narrow interpretation of the statute.  Commission for services, wherever performed, by the selling agent paid by the buyer must be added to the price paid or payable for the merchandise.  We find that the selling commission must be added to the price actually paid or payable for the imported merchandise because it was paid by the buyer with respect to the merchandise and is not already included in the price.  See Id.
b. Rebate

Counsel argues that the 4.3 percent buyer rebate meets all the requirements of a non-dutiable discount and should not be included in the price actually paid or payable to the Hong Kong vendor.  Specifically, Counsel claims that the rebate was agreed to prior to importation, documentary evidence of the discount was provided by the purchase orders, and the discount was unconditional.

CBP Regulations provide that the price actually paid or payable "will be considered without regard to its method of derivation.  It may be the result of discounts, or negotiations, or may be arrived at by the application of a formula ...." 19 C.F.R. § 152.103(a)(1).  Thus, where a seller discounts its price for certain merchandise to a buyer, and the discount is agreed to and effected prior to importation of the merchandise, the discounted price constitutes the "price actually paid or payable" for the merchandise.  See HQ 547019 (Mar. 31, 2000), and HQ 545659 (Oct. 25, 1995).  

      
CBP has consistently enumerated three criteria in determining whether a discount or price adjustment should be considered part of the transaction value of imported merchandise.  See HQ H057716, dated June 30, 2009, and HQ W563462, dated October 11, 2006.  First, the discount or price adjustment must be agreed on prior to the importation of the merchandise.  See Allied International v. United States, 16 Ct. Int’l Trade 545, 795 F. Supp. 449 (1992) (The importer was required to affirmatively show that there was a pre-importation agreement for the claimed discount).  The second criterion is that the importer must be able to furnish CBP with sufficient documentary evidence to support the existence of the discount and establish that it was agreed to before the time of entry.  See HQ 547144, dated November 20, 1998 (appraised value may reflect discount when supplier's invoices indicated total price, 5 percent reduction and the discounted price); HQ 545659, dated October 25, 1995 (unconditional discount factored into the value declared at the time of entry and reflected on the invoice presented to Customs may be taken into account in determining transaction value); and HQ 546037, dated January 31, 1996 (discount disallowed when importer failed to submit evidence that it took advantage of 2 percent discount for payment within 45 days of invoice date).  The third criterion requires that the discount or price adjustment be unconditional, or if conditional, all the conditions must be met prior to importation.  This criterion was discussed in HQ 545659 supra, in which Customs determined that a discount was unconditional when there were no specified purchasing obligations placed on the customer.  In that case, Customs held that unconditional discounts, which were reflected on the invoices presented to Customs, could be factored into the declared value of the merchandise.  Customs also concluded that, if a conditional discount is agreed to before entry at the time of order placement, and the discount is reflected on the entry documentation presented to Customs, the conditional discount may be used to determine transaction value.

   
In this case, the only written agreement between the DDP Buyer and the Hong Kong vendor regarding the nature of the rebate is the purchase order, which indicates that a 4.3 percent rebate was agreed to in April 2009, prior to shipment.  There are no conditions specified on the purchase order concerning the rebate.  We note, however, that the invoice from the Hong Kong vendor to the U.S. buyer does not reference the rebate and the invoiced value is for the full amount, not the rebated amount.  However, the total amount paid on the invoices by the DDP Buyer’s parent is the same as the full amount less the rebate.  Counsel explains that the sum paid is for the three invoices net of chargebacks and the 4.3 percent rebate to the DDP Buyer.  Given these facts, we find that the three criteria used to determine whether a discount or price adjustment should be considered part of the transaction value of the imported merchandise have been satisfied in this case.  Therefore, we find that the rebate meets CBP’s established criteria for price adjustments and, accordingly, the discounted price constitutes the price actually paid or payable for the imported merchandise, adjusted as appropriate.

HOLDING:

The value of the DDP transaction may be the appropriate basis of appraisement if adjustments are made to account for the selling commission paid by the buyer, the rebate to the buyer, and if the additional payment of US $59,899.20, discussed in Part III of this decision can be explained.  If not, then the use of transaction value will not be appropriate.  When transaction value is not available as an appraisement method, the remaining methods of appraisement set forth in 19 U.S.C. § 1401a must be applied in sequential order.  The alternative methods of appraisement, in order of precedence, are: the transaction value of identical or similar merchandise (19 U.S.C. § 1401a(c)); deductive value (19 U.S.C. § 1401a(d)); computed value (19 U.S.C. § 1401a(e); and the "fallback" method (19 U.S.C. § 1401a(f)).

The protest should be denied.  In accordance with the Protest/Petition Processing Handbook (CIS HB, December 2007), you are to mail this decision together with the Customs Form 19 to the protestant no later than 60 days from the date of this letter.  Any reliquidation of the entry in accordance with the decision must be accomplished prior to the mailing of the decision.  Sixty days from the date of the decision the Office of International Trade, Regulations and Rulings, will make the decision available to CBP personnel and to the public at www.cbp.gov, by means of the Freedom of Information Act and other methods of public distribution.

Sincerely,

Myles B. Harmon, Director

Commercial and Trade Facilitation Division

� Debit Notes are an accounting mechanism used for deducting money from a customer’s account.  Consequently, payment is not remitted by the customer.


� Exchange rate used was HKD 7.75 = USD 1, based on the rates used in attachment 21 below.





