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CATEGORY:  Valuation

Acting Area Port Director

U.S. Customs and Border Protection

Port of Chicago

5600 Pearl Street

Rosemont, IL 60018
Re:
Internal Advice Request; Nissho Iwai; First Sale; Bona Fide Sale
Dear Acting Area Port Director:

This is in response to your request for internal advice, dated June 1, 2012, regarding the valuation of bicycles imported by BMC USA Corporation (“BMC”).  This internal advice request specifically concerns the acceptability of the first sale between a company situated in Taiwan and an unrelated middleman located in Switzerland.  

FACTS:


Swiss Manufacturing Technology AG (“SMT”) is a Swiss company that manufactures and sells high-end racing bicycles.  BMC is a wholesale distributor of SMT-produced and SMT-sourced bicycles in the United States.  Both companies are owned by ISH International Sport Holding AG, and, therefore, related.  BMC imports bicycles into the United States from Taiwan.  

Pursuant to BMC’s submission, BMC purchases bicycles from SMT under two scenarios.  The first scenario involves bicycles that are made in Taiwan by unrelated contract manufacturers.  For these Taiwanese-made bicycles, BMC states that it issues purchase orders to SMT.  SMT, in turn, issues purchase orders to Action Trading International, Ltd. (“ATI”), an unrelated trading company in Taiwan that works with unrelated manufacturers in Taiwan to fill SMT’s purchase orders.  Once an order is placed, the bicycles are shipped directly from the Taiwanese factory to BMC in the United States.  BMC claims that ATI then sends its invoices for the bicycles to SMT in Switzerland, and SMT, acting as the middleman, issues its own invoices to BMC for the ordered bicycles.  BMC remits payment to SMT, and SMT remits the payments to ATI in Taiwan.  BMC alleges that ATI sells the bicycles to SMT “ex-works,” according to which SMT acquires title to the bicycles at the warehouse in Taiwan.  SMT in turn sells BMC the bicycles under the “FOB” Incoterm for ocean shipments and “FCA” for air shipments.  However, the terms of sale stated on all of the purchase orders and invoices presented either indicate that both sales are ex-works, FOB, or the sale between ATI and SMT is FOB and the sale between SMT and BMC is ex-works.   

Under the second scenario, the bicycles are manufactured in Switzerland by SMT.  In this case, only one purchase order exists:  from BMC to SMT.  SMT manufactures the bicycles and then ships them to BMC in the United States from its factory in Grenchen, Switzerland.  Since there is no third party involved in this transaction, there is no middleman.  Therefore, since there is only one sale, these transactions are not included as part of this internal advice request from the Port.     

With respect to the first scenario, BMC used to declare to CBP the value based on the invoices from SMT to BMC.  However, on October 28, 2011, BMC filed four protests with the Port of Chicago (Protest Nos. 3901-11-101030, 3901-11-101046, 3901-11-101093, and 3901-11-101047) seeking refunds due to value reductions of the declared values.  All of these protests involve the same importer, BMC, and all involve the same issue, i.e., the acceptability of the first sale value between unrelated parties.  BMC claims that it is entitled to use the invoices from ATI to SMT in order to determine the customs value of the imported merchandise under the first sale.  
BMC submitted the following documentation to support its argument:  (1) “Pick List” spreadsheets, generated by SMT’s order allocation system, summarize information about the goods included in individual BMC orders and link the BMC invoices and purchase orders to ATI’s commercial invoices and sometimes SMT’s purchase orders (the “pick list” for the Protest No. 3901-11-101030 was not submitted for our review because it cannot be located due to BMC’s clerical oversight); (2) SMT’s purchase orders to ATI, an unrelated trading company in Taiwan; (3) Bills of lading, indicating that the bicycles were shipped directly from Taiwan to the United States (there are air waybills as well as the bills of lading for ocean transport.  In both instances the middleman acts as the shipper); (4) ATI’s invoices to SMT for the bicycles manufactured in Taiwan (ATI Invoice No. TM062503, corresponding to the BMC invoices and purchase orders contained in Protest No. 3901-11-101046, is not provided.  Additionally, with respect to Protest No. 3901-11-101093, there are no ATI invoices.  These are SMT invoices issued to BMC.  BMC states that these invoices were mislabeled by ATI.); (5) SMT’s invoices to BMC for Protest Nos. 3901-11-101030, 3901-11-101046, and 3901-11-101047; (6) packing lists; (7) computer printouts presented by BMC, linking purchase orders and the invoices between ATI and SMT with wire transfers (proof of payment); and, (8) Affidavit of Mr. Thomas Sommer, dated July 18, 2012. 

The Port states that it could not substantiate the arm’s length transaction between the middleman, SMT, and the unrelated trading company, ATI.  Additionally, the Port states that it was unable to link the invoices between ATI and SMT with original purchase orders to establish that the goods were destined for sale in the United States.  Finally, the Port seeks advice as to whether the financial software screen printouts of payment transfers would be considered acceptable forms of documentation to substantiate a bona fide sale.  

ISSUE:

Whether the transactions between ATI, the unrelated trading company in Taiwan, and SMT, the middleman, may be used to determine the transaction value of the imported merchandise?
LAW AND ANALYSIS:

The preferred method of appraising merchandise imported into the United States is the transaction value method as set forth in section 402(b) of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (“TAA”), codified at 19 U.S.C. §1401a.  Section 402(b)(l) of the TAA provides, in pertinent part, that the transaction value of imported merchandise is the “price actually paid or payable for the merchandise when sold for exportation to the United States” plus amounts for the enumerated statutory additions.  In order for imported merchandise to be appraised under the transaction value method, it must be the subject of a bona fide sale between a buyer and seller, and it must be a sale for exportation to the United States.

The courts have had the opportunity to address the issue of the use of the transaction value method in multi-tiered transactions (involving foreign middlemen and foreign manufacturers).  In Nissho Iwai American Corp. v. United States, 982 F.2d 505 (Fed. Cir. 1992), the Court of Appeals for the Federal Circuit addressed the method for determining the use of transaction value in a three-tiered distribution system involving a foreign middleman.  The Court indicated that a manufacturer’s price for establishing transaction value is valid so long as the transaction between the foreign manufacturer and the foreign middleman falls within the statutory provision for valuation.  In this regard, the Court stated that in a three-tiered distribution system the manufacturer’s price constitutes a viable transaction value when the goods are clearly destined for export to the United States and when the manufacturer and the middleman deal with each other at arm’s length, in the absence of any non-market influences that affect the legitimacy of the sale price.  Id. at 509.  See also Synergy Sport International, Ltd. v. United States, 17 C.I.T. 18 (1993).  In response to the decision in Nissho Iwai American Corp. v. United States, CBP issued its official position on the application of that decision in the form of a Treasury Decision (“T.D.”).  In T.D. 96-87, Determining Transaction Value in Multi-Tiered Transactions, Vol. 30/31, Customs Bulletin No. 52/1 (January 2, 1997), CBP clarified some of the issues that arise in multi-tiered transactions in determining which sale is the sale for exportation to the United States for the purposes of determining transaction value.  T.D. 96-87 states, in part, that:

[I]n fixing the appraisement of imported merchandise, Customs presumes that the price paid by the importer is the basis of transaction value and the burden is on the importer to rebut this presumption.  In order to rebut this presumption, in accordance with the Nissho Iwai standard, the importer must prove that at the time the middleman purchased, or contracted to purchase, the goods were “clearly destined for export to the United States” and the manufacturer (or other seller) and middleman dealt with each other at “arm's length.”  In reaching a decision, Customs must ascertain whether the transaction in question falls within the statutory provision for valuation, i.e., that it is a sale, that it is a sale for exportation to the United States in accordance with the standard set forth above, and that the parties dealt with each other at “arm's length.”  As stated in Nissho Iwai, these questions are determined case-by-case on the evidence presented.

T.D. 96-87 also identifies the documentation and information required to support a determination that transaction value should be based on a sale involving a middleman and the manufacturer or other seller rather than on the sale to which the importer is a party.  First, a complete paper trail of the imported merchandise showing the structure of the entire transaction must be provided.  Second, if the parties to the requested transaction are related, the importer must provide CBP with information that demonstrates that transaction value may be based on the related party sale as provided in 19 U.S.C. §1401a(b)(2)(B) (i.e., that the circumstances of sale indicate that the relationship did not influence the price or that the transaction value closely approximates certain test values). Finally, sufficient information must be provided with regard to the statutory additions set forth in 19 U.S.C. §1401a(b)(1) (i.e., packing costs, selling commissions, assists, royalty or license fees, and proceeds of any subsequent sale), for the alleged sale between the manufacturer and the middleman.  With respect to the documentation required for the importer to rebut the presumption that the price paid by the importer is the basis of transaction value, T.D. 96-87 states as follows:

In order for an importer to rebut the presumption “[that the price paid by the importer is the basis of transaction value]”, certain information and documentation must be provided.  Specifically, the requestor must describe in detail the roles of all the various parties and furnish relevant documents pertaining to each transaction that was involved in the exportation of the merchandise to the United States.  If there is more than one possible sale for exportation, information and documentation about each of them should be provided.  Relevant documents include, purchase orders, invoices, proof of payment, contracts and any additional documents (e.g. correspondence), which demonstrate how the parties dealt with one another and which support the claim that the merchandise was clearly destined to the United States.  If any of these documents do not exist, or exist but are not available, the ruling request should so provide.  What we are looking for is a complete paper trail of the imported merchandise showing the structure of the entire transaction.

In summary, the public should be aware that CBP presumes that transaction value is based on the price paid by the importer and in order to rebut this presumption and prove that transaction value should be based on some other price, complete details of all the relevant transactions and documentation (including purchase orders, invoices, evidence of payment, contracts and other relevant documents) must be provided, including the relationship of the parties and sufficient information regarding the statutory additions. 

After a careful review of the submitted documents, we find that the merchandise was properly liquidated using the price paid by the importer and that the documentary evidence necessary to establish use of the “first sale” price is lacking.  Our reasons for our decision are set forth herein.

Bona Fide Sale

First, we must determine if indeed a “sale” has occurred.  In VWP of America, Inc. v. United States, 175 F.3d 1327 (Fed. Cir. 1999), the Court of Appeals for the Federal Circuit found that the term “sold” for purposes of 19 U.S.C. § 1401a(b)(1) means a transfer of title from one party to another for consideration, (citing J.L. Wood v. United States, 62 C.C.P.A. 25, 33, C.A.D. 1139, 505 F.2d 1400, 1406 (1974)).  No single factor is decisive in determining whether a bona fide sale has occurred.  See Headquarters Ruling Letter (“HRL”) 548239, dated June 5, 2003.  CBP will consider such factors as to whether the purported buyer assumed the risk of loss for, and acquired title to, the imported merchandise.  Evidence to establish that consideration has passed includes payment by check, bank transfer, or payment by any other commercially acceptable means.  Payment must be made for the imported merchandise at issue; a general transfer of money from one corporate entity to another, which cannot be linked to a specific import transaction, does not demonstrate passage of consideration.  See HRL 545705, dated January 27, 1995.

In addition, CBP may examine whether the purported buyer paid for the goods, and whether, in general, the roles of the parties and the circumstances of the transaction indicate that the parties are functioning as buyer and seller.  See HRL H005222, dated June 13, 2007.   
Finally, pursuant to the CBP’s Informed Compliance Publication, entitled “Bona Fide Sales and Sales for Exportation,” CBP will consider whether the buyer provided or could provide instructions to the seller, was free to sell the transferred item at any price he or she desired, selected or could select its own downstream customers without consulting with the seller, and could order the imported merchandise and have it delivered for its own inventory.

In this case, Counsel for BMC states that ATI intended to sell the bicycles to SMT “ex-works,” according to which SMT acquired title and the risk of loss to the bicycles at the warehouse in Taiwan.  SMT in turn intended to sell BMC the bicycles under the “FOB” Incoterm for ocean shipments and “FCA” for air shipments, with BMC acquiring title and the risk of loss pursuant to these Incoterms.  BMC argues that because SMT holds title to the bicycles from the warehouse until the goods are loaded onto the vessel, the transfer does not involve a “flash title” situation, and the goods should, therefore, qualify as a bona fide sale.  
Unfortunately, the purchase orders from the middleman, SMT, to the unrelated trading company, ATI and commercial invoices from ATI to SMT and from SMT to BMC do not support this assertion.  The terms of sale stated on all of the purchase orders and invoices either indicate that both sales are ex-works, FOB, or the sale between ATI and SMT is FOB and the sale between SMT and BMC is ex-works (which results in an interesting situation where BMC, the importer/buyer in the United States, takes title to the goods prior to SMT, the middleman).  Additionally, the documents pertaining to air shipments never even refer to the “FCA” term of sale.  Not a single entry covered by the four protests contains a complete set of documents referencing the terms of sale, as claimed by BMC (and sometimes where the invoices state the terms of sale as indicated by BMC, the purchase orders issued by SMT refer to the FOB sale between ATI and SMT, which is indicative of a simultaneous passage of title). 

Moreover, in addition to the inconsistency in the terms of sale, we note the inconsistency in timing of purchase orders and invoices provided for our review.  Some of the invoices issued by the unrelated trading company, ATI, to the middleman, SMT, are dated after the dates shown on the middleman’s invoices to the importer.
  In other instances, the purchase orders from SMT to ATI are dated after the commercial invoices from ATI to SMT,
 and sometimes the purchase orders from SMT to ATI predate the purchase orders, placed by BMC.
  These are also indications that there may not be a valid sale between ATI and SMT. 

Under T.D. 86-56, differences or discrepancies contained in invoices and other entry documentation presented to CBP in connection with imported merchandise raise the presumption that the documents contain false or erroneous information.  See also HRL 547697, dated December 27, 2001.  To clarify the terms of sale and to support the assertion that there are indeed two sales in this transaction, BMC provided an Affidavit of Mr. Thomas Sommer, Chief Financial Officer, dated July 18, 2012.  In his Affidavit, Mr. Sommer states that “any terms appearing on commercial invoices issued by either ATI or SMT containing Incoterms contrary to the scenarios described above were unintentional clerical errors and do not reflect the commercial reality of the sales transactions.”  The discrepancies with respect to the dates on the invoices and purchase orders were not noted and consequently not explained by BMC.

We note that aside from Mr. Sommer’s Affidavit, BMC did not provide any documentary evidence which actually reflects the company’s commercial reality (or BMC’s intent to use the terms of sale, as stated), such as the contracts that the company might have, which would be indicative of the transfer of title and the risk of loss or evidence of payment for the foreign inland freight, which would help us to understand the role of the middleman.  Nonetheless, given the questions over passage of title and risk of loss in the numerous purchase orders, invoices, payments, and “pick lists,” provided by BMC, which apparently do not reflect the commercial reality, we cannot ascertain the role played by the middleman in these transactions and consequently whether a bona fide sale exists between ATI and SMT.  See HRL 545967, dated July 7, 1995.  
Furthermore, BMC has not submitted any documents that show the middleman could sell the goods to any other party or at another price or that the middleman has any dealings with any other buyers or initiated transactions on its own behalf.  See HRL 548520, dated July 30, 2004.  
Finally, to address the Port’s question about the acceptability of the computer’s printouts presented by BMC in support of its bona fide sale argument, had we been able to ascertain the roles of the parties, we do not necessarily have an issue with these computer generated printouts that link the purchase orders and invoices between ATI and SMT to the wire transfers to show proof of payment.  

Clearly Destined for Export to the United States 
To use a “first sale” price as the basis of appraisement under transaction value, the court in Nissho Iwai also required the goods to be “clearly destined for the United States” when sold by the factory to the middleman.  On this point, the evidence appears to support a determination that this requirement has been met for three out of four protests, except for the Protest No. 3901-11-101047.  Bills of lading provided for all entries, except for Entry No. [***] contained in Protest No. 3901-11-101047, show that the merchandise was shipped directly from Taiwan to the United States, with no intervening stopovers in intermediate countries.  This factor presents persuasive proof that the goods were clearly destined for the United States.  However, with respect to Entry No. [201-1376143-0], the bill of lading did not correspond to the submitted Entry Summary; therefore, we are not able to verify the direct shipment in this case.

Furthermore, BMC provided a complete “paper trail,” linking purchase orders, invoices and payment documents to show that the merchandise was “clearly destined” to the United States.  Instead of the purchase orders from BMC to SMT, BMC provided “pick lists.”  According to BMC, these “pick lists” serve as purchase order documents from BMC to SMT.  BMC does not issue a formal purchase order for the goods it purchases from SMT.  Instead, SMT uses an “order allocation” system involving a written confirmation of BMC’s order following communication and negotiation between the sales staffs of SMT and BMC regarding the quantity and price of goods to be purchased.  The written confirmation generated by SMT’s order allocation system is a spreadsheet known as a “pick list.”  See Affidavit of Mr. Thomas Sommer, dated July 18, 2012.  Because of the “pick lists,” submitted by BMC, we were able to link the purchase orders and invoices between BMC and SMT with the purchase orders and invoices between ATI and SMT.  However, the “pick lists” for Protest No. 3901-11-101047 were not submitted for our review and, pursuant to counsel for BMC, cannot be located due to the clerical oversight.  Please note that without this “pick list” it is virtually impossible to link the invoices between ATI and SMT with the purchase invoices and orders between SMT and BMC.  Therefore, with respect to the Protest No. 3901-11-101047, the “paper trail” has not been conclusively established to show that the merchandise was “clearly destined” for the United States.

Arm’s Length

In this case, ATI is not related to its middleman, SMT.  When the parties are not related, there is a presumption that their transactions are conducted at arm's length.  In T.D. 96-87, CBP stated that “[i]n general, Customs will consider a sale between unrelated parties to have been conducted at arm's length.”  Therefore, transactions between ATI and SMT meet this requirement of Nissho Iwai.  
Although BMC satisfied two tiers of the Nissho Iwai test for three out of the four protests, i.e., its goods were clearly destined for the United States and the transactions were at “arm’s length,” the available evidence for all four protests does not establish that the transactions between ATI and SMT were bona fide sales.  Therefore, the merchandise should be appraised based on the prices paid by BMC. 

HOLDING:

There is insufficient and inconsistent evidence to substantiate a bona fide sale between ATI and SMT.  As such, the merchandise cannot be appraised based on the “first sale” price.  

This decision should be mailed by your office to the party requesting Internal Advice no later than 60 days from the date of this letter.  On that date, the Office of Regulations and Rulings will make the decision available to CPB personnel, and to the public on the CPB Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.  

Please do not hesitate to contact us at (202) 325-0042 if you have any questions or concerns.







Sincerely, 

Monika R. Brenner, Chief

Valuation and Special Programs Branch

� See Protest No. 3901-11-101046; Protest No. 3901-11-101093 (Entry Nos. [***] and [***]; and, Protest No. 3901-11-101047 (Entry No. [***]).


� See Protest No. 3901-11-101047 (Entry No. [***])


� See Protest No. 3901-11-101047 (Entry No. [***])
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