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HQ H234597
November 9, 2012
OT:RR:CTF:VS H234597 BGK
CATEGORY: Classification 
Diego Marquez
Alston & Bird LLP
The Atlantic Building

950 F Street, NW

Washington, DC 20004-1404

RE:
Classification of certain cotton/polyester, slip-resistant socks; Eligibility for duty-free treatment under subheading 9802.00.90, HTSUS
Dear Mr. Marquez:


This is in response to your request for a binding ruling on behalf of Alba Health LLC (Alba), dated May 24, 2012, concerning the classification of cotton/polyester, slip-resistant socks and their eligibility for duty-free treatment under subheading 9802.00.90, Harmonized Tariff Schedule of the United States (HTSUS).  A sample was provided with your request, along with photographs of the manufacturing process.

We note that U.S. Customs and Border Protection (CBP) issued Headquarters Ruling Letter (HRL) 967659, dated July 1, 2005, to your client, regarding the classification of substantially similar products: items 80103SS, 80104SS, and 80106SS. 
FACTS:


The subject merchandise, Alba part number 80104, is a cotton/polyester, slip-resistant sock.  The sock is 80 percent cotton, 19 percent polyester, and one percent elastic.  Plastisol, commonly used for screen-printing, is applied in a pattern to the base of the sock.  It is also stated that the logo will be applied on the base with the plastisol; there is no logo on the sample, but there is a logo on the socks in the photographs.

The socks are wholly knit into tubes and dyed in the U.S., and the toe is closed in Mexico.  In Mexico, the toes are sewn closed on an automatic sewing machine, the socks are pressed, and the socks are loaded onto a paddle conveyor to be boarded and have the pattern applied.  The boarding rounds the toes of the socks while the pattern is applied via heat transfer.  Plastisol, while in liquid form, is applied to the sock in a pattern.  The pattern then cures into a solid, as confirmed by CBP Laboratories and Scientific Services, while the sock passes through a heat chamber.  The plastisol does not penetrate the interior surface of the bottom panel.  The socks are then labeled and packaged for export back to the United States.  You argue that the socks should be classified in subheading 6115.95.90, HTSUS and that they are eligible for duty-free treatment under subheading 9802.00.90, HTSUS. 
ISSUE:

I.
Whether the cotton/polyester, slip-resistant socks are properly classified in subheading 6115.95.90, HTSUS.
II.
Whether the socks are eligible for duty-free treatment under subheading 9802.00.90, HTSUS.
LAW AND ANALYSIS:

I.
What is the proper classification of the cotton/polyester, slip-resistant socks?


Classification under the HTSUS is made in accordance with the General Rules of Interpretation (GRI).  GRI 1 provides that the classification of goods shall be determined according to the terms of the headings of the tariff schedule and any relative Section or Chapter Notes.  In the event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRI may be applied.  The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding System, which represent the official interpretation of the tariff at the international level, facilitate classification under the HTSUS by offering guidance in understanding the scope of the headings and GRI.  

You assert that the goods should be classified as socks under subheading 6115.95.90, HTSUS, which provides for “Panty hose. Tights, stockings, socks and other hosiery, including stockings for varicose veins, and footwear without applied soles, knitted or crocheted: Other: Of cotton: Other.”  You cite NY N191500, dated December 2, 2011 (60 percent cotton and 40 percent nylon socks with a silicon pad affixed to the top classified in subheading 6115.95.90, HTSUS); NY 140680, dated February 1, 2011 (anklet socks composed of 71 percent cotton, 26 percent polyester and 3 percent spandex with woven fabric trim classified in subheading 6115.95.90, HTSUS); and NY N028212, dated June 3, 2008 (50 percent or more cotton blend with polyester, spandex, elastic and nylon knitted fabric with hemmed rib-knit elasticized top classified in subheading 6115.95.90, HTSUS), as support.

Headquarters Ruling Letter (HRL) 967659, dated July 1, 2005, also issued to your client, dealt with substantially similar socks.  The socks in HRL 967658 were knit polyester socks with a rubber/plastic slip-resistant tread design on the bottom.  The socks in HRL 967658 were also described as disposable.  In support of the statement that the socks are designed to be disposable, the company pointed to the lack of a sewn-in heel and minimal reinforcement of the toe area.  The socks at issue are similar in those respects.  However, the disposable nature of the sock was not of consequence in the holding.  HRL 967659 held that the socks were not footwear, within the meaning of chapter 64, HTSUS, nor made up textile articles under subheading 6307.90,9889, HTSUS.  Instead, HRL 967659 held the socks to be classifiable in subheading 6115.93.9020, HTSUS, now subheading 6115.96.9020, HTSUS.  Subheading 6115.96.9020, HTSUS, provides for “Panty hose. Tights, stockings, socks and other hosiery, including stockings for varicose veins, and footwear without applied soles, knitted or crocheted: Other: Of synthetic fibers: Other: Other.”

As in HRL 967659, the socks at issue are classifiable under heading 6115, HTSUS.  However, contrary to the socks in HRL 967659, the socks at issue are comprised of 80 percent cotton, 19 percent polyester, and one percent elastic, not polyester.  Subheading note 2(A), Section XI, HTSUS, provides that “Products of chapter 56-63 containing two or more textile materials are to be regarded as consisting wholly of that textile material which would be selected under note 2 to this section for the classification of a product of chapters 50-55 or of heading 5809 consisting of the same textile material.”  Note 2, Section XI, HTSUS, provides that “Goods classifiable in chapters 50-55 or in heading 5809 or 5902 and of a mixture of two or more textile materials are to be classified as if consisting wholly of that one textile material which predominates by weight over each other single textile material.”  As such, we agree that the socks at issue are classified in subheading 6115.95.90, HTSUS.
II.
Are the socks eligible for duty-free treatment under subheading 9802.00.90, HTSUS?

Subheading 9802.00.90, HTSUS provides a duty exemption for:

Textile and apparel goods, assembled in Mexico in which all fabric components were wholly formed and cut in the United States, provided that such fabric components, in whole or in part, (a) were exported in condition ready for assembly without further fabrication, (b) have not lost their physical identity in such articles by change in form, shape or otherwise, and (c) have not been advanced in value or improved in condition abroad except by being assembled and except by operations incidental to the assembly process; provided that goods classifiable in chapters 61, 62 or 63 may have been subject to bleaching, garment dyeing, stone-washing, acid-washing or perma-pressing after assembly as provided for herein[.]
As subheading 9802.00.90, HTSUS, was intended as a successor provision to subheading 9802.00.80, HTSUS, with respect to certain textile and apparel goods assembled in Mexico, the regulations under subheading 9802.00.80, HTSUS, may be instructive.  HRL 559661, dated April 18, 1997.  See also, 19 C.F.R. § 10.25 (“Textile components cut to shape in the United States and assembled abroad”).  Section 10.25(b) provides that operations performed abroad on the exported “textile component shall conform to the requirements and examples set forth in 19 C.F.R. § 10.16 (regarding subheading 9802.00.80, HTSUS) insofar as they may be applicable to a textile component.”  Additionally, the documentation provisions of 19 C.F.R. § 10.24 shall also apply.
The socks at issue are formed in Mexico by sewing closed the U.S.-origin, knit tube and subsequently boarding the sock while simultaneously applying the plastisol pattern.  The socks are then labeled and packaged for retail sale.  It is well established that the action of joining together the ends of the tube with thread is an acceptable assembly operation.  See L’Eggs Products, Inc. v. United States, 13 Ct. Int’l Trade 40 (1989) (sewing together the ends of tubes for pantyhose is an acceptable assembly operation under item 807, Tariff Schedule of the United States (TSUS)— now subheading 9802.00.80, HTSUS).  CBP applied the principle of L’Eggs in determining that socks formed in Mexico by closing the toes and boarding the socks were eligible for duty-free treatment under subheading 9802.00.90, HTSUS.  See HRL 559661.  HRL 559661 also held that banding, labeling, and bagging the socks were operations incidental to assembly.  HRL 559661 (citing 19 C.F.R. § 10.16(f) regarding packing operations).
Heat Transfer

As all the operations except for the heat transfer have been determined to be acceptable under subheading 9802.00.90, HTSUS, it is necessary to determine if the application of the plastisol heat transfer is an acceptable operation.  Upon export to Mexico, the tube was wholly knit and ready for toe-closing.  Additionally, it has been confirmed by CBP LSS that the heat transfer did not penetrate the surface of the sock.  As such, we find the heat transfer operation was not a further fabrication of the component.  However, the plastisol does advance the sock in value and improve it in condition, and it must be determined if it does so by assembly or by operations incidental to assembly.


Under subheading 9802.00.90, HTSUS, it is only the fabric components that must be wholly formed in the U.S.  See subheading 9802.00.90, HTSUS; see also HRL 559961, dated March 3, 1997.  Additionally, subheading 9802.00.90, HTSUS, does not require that the fabric components only be assembled to other fabric components; a fabric component may be assembled to a non-fabric component.  See generally, HRL 559961 (A seat belt assembled in Mexico from U.S.-formed, fabric seat belt ribbon and other fabric and non-fabric components was eligible for duty-free treatment under subheading 9802.00.90, HTSUS).  As such, it is necessary to analyze whether the application of the plastisol heat transfer is an acceptable assembly operation.

Section § 10.16(a) requires the assembly to be of solid components.  However, there have been a number of court cases regarding subheading 9802.00.80, HTSUS, discussing the assembly of solid components while in liquid form.  C.J. Tower & Sons of Buffalo, Inc. v. United States, 304 F. Supp. 1187 (Cust. Ct. 1969), held that an assembly occurred when U.S. sheets of polyester were covered with Canadian-origin adhesive or adhesive promoter and polyethylene, in liquid form, through an extrusion process.  The court found that this was a combination of the manufacturing process of the foreign material and the assembly process of the polyethylene and the solid, U.S.-origin polyester, which it did not find to be prohibited by item 807.00, TSUS.  It was noted by the court that the process was “a controlled operation which anticipate[d] the transformation of the liquid into a solid before completion of the process, and provide[d] in advance for the adhesion of the two solids together in the final product.”  C.J. Tower, 340 F. Supp. at 1190.


Sigma Instruments, Inc. v. United States, 724 F.2d 930, (Fed. Cir. 1983) expanded the proposition that an assembly may occur when the foreign part is applied to the U.S. component in a molten form that subsequently hardens.  In Sigma Instruments, U.S.-origin terminals were aligned in a mold and a liquid compound was poured into the mold around the terminals and hardened.  The molding ensured the terminals were held in a predesigned spatial relationship.  “Achieving a more direct method of assembly does not prevent 807.00 qualification.”  Carter Footwear Inc. v. United States, 11 Ct. Int’l Trade 554, 559 (1987) (discussing Sigma Instruments).  

Similarly, in Carter Footwear Inc., a box toe was applied to a U.S.-origin textile shoe vamp by extruding a polyamide thermoplastic into the toe of the vamp.  It was found that the thermoplastic did not impregnate the fibers of the yarn.  The court found that the application of the vamp was an acceptable assembly and the merchandise was eligible for item 807.00, TSUS.

In this case, CBP LSS has determined that the plastisol heat transfer is a solid that has not penetrated the surface of the sock.  We find C.J. Tower and Carter Footwear to be controlling in this case.  As explained in C.J. Tower, combining a manufacturing and assembly step is not prohibited by subheading 9802.00.80, HTSUS, and as an assembly with a non-textile component is not prohibited under subheading 9802.00.90, HTSUS, we find the same principles to apply.  Similar to Carter Footwear, the plastisol has not penetrated the fabric component.  Unlike an inked image, the plastisol at issue is raised off the surface of the sock and cured into a solid.  The fact that it did not first exist on a sheet of paper that was transferred onto the sock does not prohibit the use of subheading 9802.00.90, HTSUS, as C.J. Tower specifically allowed the combination of manufacturing and assembly.  We find that the application of the plastisol heat transfer is a proper assembly operation.

As we find the application of the plastisol heat transfer is an acceptable assembly operation under subheading 9802.00.90, HTSUS, it is not necessary to address your other arguments.  We find the socks at issue to be eligible for subheading 9802.00.90, HTSUS, provided the documentary requirements of 19 C.F.R. § 10.24 are satisfied.
HOLDING:

The socks at issue are classified in subheading 6115.95.90, HTSUS.  Additionally, provided the documentary requirements of 19 C.F.R. § 10.24 are satisfied, the socks at issue will be eligible for duty-free treatment under subheading 9802.00.90, HTSUS.


A copy of this ruling letter should be attached to the entry documents filed at the time this merchandise is entered.  If the documents have been filed without a copy, this ruling should be brought to the attention of the Customs officer handling the transaction. 







Sincerely,







Monika R. Brenner







Chief, Valuation & Special Programs Branch
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