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Dear Ms. Cheung:


This is in response to your request for internal advice dated, October 6, 2010, submitted pursuant to 19 C.F.R. § 177.11.  The request seeks guidance on whether pitting and hydrating prunes is considered a manufacture for purposes of unused merchandise drawback.  Upon review, we have determined that the process of hydrating and pitting prunes is not a manufacture or production for purposes of 19 U.S.C. § 1313(b) drawback.  Therefore, for the reasons set forth below, we are revoking the treatment previously accorded by Customs and Border Protection (“CBP”) to substantially identical transactions.  
Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. § 1625(c)), as amended by section 623 of Title VI (Customs Modernization) of the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed revocation was published in the Customs Bulletin on April 10, 2013.  No comments were received in response to the notice.
FACTS: 


Sunsweet Growers, Inc. (“Sunsweet Growers”) imports prunes.  When ripe, the prunes are picked, washed, and dried to a moisture level of approximately 18 percent.  They are then graded into various sizes in preparation for processing and packaging.  


On January 21, 2012 we corresponded with Sunsweet Growers to inquire more into its prune operations.  It provided our office with the following information regarding its process.  Upon importation into the United States, Sunsweet Growers places the prunes in a steamer or cooker for thirty minutes to be hydrated and to reach a moisture level of approximately 25 percent.  The prunes are then pitted and placed under a laser scanner to detect pit or pit fragments that may remain.  The nutritional content of the imported prunes is the same as when the prunes are hydrated and pitted.   


Sunsweet Growers argues that hydrating and pitting its prunes should qualify as unused merchandise pursuant to 19 U.S.C. § 1313(j)(2) drawback.  You inquired whether this operation is a manufacture for purposes of drawback.  

ISSUE: 

Whether hydrating prunes from 18 to 25 percent moisture and pitting them is a manufacture or production per 19 C.F.R. § 191.2.

LAW AND ANALYSIS:

Sunsweet Growers argues that hydrating and pitting its prunes should qualify as unused merchandise pursuant to 19 U.S.C. § 1313(j)(2) drawback.  To qualify as unused merchandise there cannot be a manufacture or production.  We determined that Sunsweet Growers’ hydrating and pitting process is not a “manufacture,” because the prunes are not fitted for a particular use, nor is there a change in name, character or use.  


 To qualify for unused merchandise drawback per 19 U.S.C. § 1313(j)(2), the exported merchandise cannot be “used” in the United States.  The unused merchandise drawback statute specifies that any operations not amounting to manufacture or production shall not be treated as a use for purposes of determining a drawback refund. See 19 U.S.C. § 1313(j)(3).  The enumerated operations in the statute are: "testing, cleaning, repacking, inspecting, sorting, refurbishing, freezing, blending, repairing, reworking, cutting, slitting, adjusting, replacing components, relabeling, disassembling, and unpacking." Id.  However, Sunsweet Growers is not performing any of the enumerated operations in the statute. 

CBP regulation, 19 C.F.R. § 191.2(q) further defines “manufacture or production” within the drawback context as follows:

(q) Manufacture or production. Manufacture or production means: (1) A process, including, but not limited to, an assembly, by which merchandise is made into a new and different article having a distinctive "name, character or use"; or (2) A process, including, but not limited to, an assembly, by which merchandise is made fit for a particular use even though it does not meet the requirements of paragraph (q)(1) of this section.

The definition in Section 191.2(q) reflects the holding in Customs Service Decision ("C.S.D.") 82-67, dated December 22, 1981.  In that decision, legacy Customs considered whether certain operations performed on imported cotton towels constituted a manufacture or production for purposes of manufacturing drawback. Those operations included the weighing, inspecting, trimming, folding, spraying, and wrapping the towels in polyethylene film for use by airline passengers.  In the analysis, the decision discusses the judicial test established by the Supreme Court in Anheuser-Busch v. U.S., 207 U.S. 556, 562 (1907).  In that case, the Court held: 

Manufacture implies change, but every change is not manufacture, and yet every change in an article is the result of treatment, labor and manipulation. But something more is necessary . . . . There must be a transformation; a new and different article must emerge, having a different name, character, or use.


In addition, C.S.D. 82-67 adopts the "fit for a particular use" standard established by the former Court of Customs and Patent Appeals in United States v. International Paint Co., Inc., 35 CCPA 87 (1948).  C.S.D. 82-67 states that the decision in International Paint:

appears to support Customs more recent interpretation of “manufacture” as a process brought about by significant investment of capital and labor to produce articles or commodities which, despite the fact they are in some cases much the same as their conditions prior to processing, have been made suitable for a particular intended use.  In determining what constitutes a manufacture, we have held in our administrative rulings that if an operation involves special treatment of merchandise to obtain certain properties required for a specific use by the entity performing the operation or his customers and the operation involves significant capital and labor expenditure, then that operation is a manufacture or production.

(emphasis added).  Thus, in order to determine whether an article is one that is manufactured, it is necessary to compare the imported merchandise with the finished article.  If the finished article has been rendered fit for a particular use, or is a new and different article having a distinctive name, character or use, vis-a-vis the imported merchandise, a manufacture or production has taken place.  

In Washington International Insurance Co. v. United States, stainless steel scrap was imported. 395 F.3d 1258 (Fed. Cir. 2005).  After importation the stainless steel scrap was tested, sorted, reduced in size, cleaned and pressed into bales or briquettes for exportation. The court concluded that between the importation of the stainless steel scrap and the exportation of the bales or briquettes no manufacture or process of manufacture within the meaning of subheading 806.30, Tariff Schedules of the United States, had taken place because such manipulation of the steel scrap did not "transform a raw material into a final product." Id. at 1262.  This conclusion was based on the fact that the steel scrap was not changed, i.e., despite the sorting, cleaning and changing its size and form, the stainless steel scrap was still, after the processing stainless steel scrap. The stainless steel scrap in bales or briquettes were not new and different articles and did not have a distinctive name, character or use as compared with the imported scrap.

Similarly, Sunsweet Grower’s procedure does not transform the prunes into a different product.  They are imported as prunes and exported as prunes.  The prunes are still named prunes after the hydration and pitting.  Moreover, their character or use has not changed either.  In prior Headquarters ruling, C.S.D. 86-28 (HRL 729365) (June 26, 1986), legacy Customs ruled that fresh broccoli processed by cutting to length, quartering or spearing, steam blanching for six minutes, freezing solid and packaging did not change its use.  In that case, one of the many operations was steaming the broccoli and it was not held to change its use. See HQ 967925 (February 28, 2006).  
Similarly, in this case, steaming and pitting do not make the prunes “fitted for a particular use” as the use remains for human consumption.  Moreover, in HQ 563211 (April 26, 2005) we held that rehydrating carrots from 10-15 percent, pressure heating, vacu-puffing, screening and electronically sorting them, did not change their use when determining country of origin.  Like the carrots, the prunes undergo hydrating that does not make them fit for a particular use.  The prunes are then also pitted.  This procedure is like the ones listed in HQ 563211 or HRL 729365, which are intended to make the produce more desirable to the consumer and not to make it fit for a particular use. 

Both the imported natural prunes and the hydrated pitted prunes are for human consumption and share the same nutritional content.  Therefore, the hydrated pitted prunes have not been made fit for a particular use.  Thus, Sunsweet Growers hydrating and pitting procedure is not a manufacture or production for purposes of drawback and 19 C.F.R § 191.2.  

HOLDING:

Under the facts described herein, and in response to the request for internal advice, we find that Sunsweet Growers proposed procedure of rehydrating and pitting its prunes does not reach the level of manufacture or production for drawback purposes.

You are to mail this decision to counsel for the importer no later than 60 days from the date of this letter.  On that date, the Office of International Trade will make the decision available to CBP personnel, and to the public on the Customs Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.

Sincerely,

Myles B. Harmon, Director 

Commercial and Trade Facilitation Division
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