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HQ H242464
September 6, 2013
VES-13-06-OT-RR:BSTC:CCR  H242464  DAC
CATEGORY:   Carriers

Edward Washburn

GM Engineering and Technical Services
Horizon Lines, Inc.

600 E. Las Colinas Blvd., Suite 600

Dallas, TX 75039

RE:
19 U.S.C. § 1466, Vessel repair; United States Korea Free Trade Agreement; United States Singapore Free Trade Agreement; Harmonized Tariff Schedule of the United States (2013), Section XXII, Chapter 98, Subchapter XVIII.

Dear Mr. Washburn: 

This is in response to your June 5, 2013, ruling request regarding the vessel repair statute, 19 U.S.C. § 1466, and the dutiable or nondutiable treatment of foreign shipyard repairs, work and “equipment” based upon the United States-Korea Free Trade Agreement (“Korea FTA”) and the United States Singapore Free Trade Agreement (“Singapore FTA”).  Our determination is set forth below.  

FACTS

Horizon Lines, Inc. (“Horizon”), operates the M/V HORIZON SPIRIT and the M/V HORIZON RELIANCE.  The HORIZON SPIRIT and the HORIZON RELIANCE are both United States-flagged vessels.  Horizon proposes to have work performed on both vessels in foreign shipyards located in China, Korea, and Singapore.  Horizon proposes to have the vessel propulsion systems changed to diesel engine power systems on both vessels, and the steam turbine propulsion systems will be removed.  You further state that “equipment”
 for the vessel may be purchased in Korea, Sweden and Germany.

ISSUES
Whether the work to be performed in a shipyard in China is dutiable under 19 U.S.C. § 1466.

Whether the work to be performed in a shipyard in Korea is dutiable under 19 U.S.C. § 1466 or nondutiable under the United States Korea Free Trade Agreement.
Whether the work to be performed in a shipyard in Singapore is dutiable under 19 U.S.C. § 1466 or nondutiable under the United States Singapore Free Trade Agreement.
Whether the “equipment” to be purchased in Korea, Sweden and Germany is dutiable under 19 U.S.C. § 1466 or nondutiable.  

LAW AND ANALYSIS
Title 19, United States Code, section 1466 (19 U.S.C. § 1466), provides for the payment of duty at a rate of fifty percent ad valorem on the cost of equipment for and foreign repairs to vessels documented under the laws of the United States to engage in foreign or coastwise trade, or vessels intended to be employed in such trade.
The relevant statute, 19 U.S.C. § 1466, provides, in pertinent part:


19 U.S.C. § 1466.  Equipment and repairs of vessels 

(a) Vessels subject to duty; penalties.  The equipments, or any part thereof, including boats, purchased for, or the repair parts or materials to be used, or the expenses of repairs made in a foreign country upon a vessel documented under the laws of the United States to engage in the foreign or coasting trade, or a vessel intended to be employed in such trade, shall, on the first arrival of such vessel in any port of the United States, be liable to entry and the payment of an ad valorem duty of 50 per centum on the cost thereof in such foreign country.   *   *   *
19 U.S.C. § 1466.  (emphasis added.)
The provisions of the Korea FTA were adopted by the United States with the enactment of the United States – Korea Free Trade Agreement Implementation Act (the “Act”), Pub. L. 112-41, 125 Stat. 428 (19 U.S.C. § 3805 note), on October 21, 2011.  On March 6, 2012, President Barack H. Obama signed the Presidential Proclamation (8783) to implement the provisions of the Korea FTA.  The proclamation, which was published in the Federal Register on March 19, 2012, (77 Fed. Reg. 15943), modified the Harmonized Tariff Schedule of the United States (“HTSUS”).  The modifications to the HTSUS included the addition of a new General Note with regards to the Korea FTA and the insertion throughout the HTSUS of the preferential duty rates under the Korea FTA, in which the code “KR” appears in parenthesis in the “Special” rate of duty subcolumn.
The provisions of the Singapore FTA were adopted by the United States with the enactment of the United States – Singapore Free Trade Agreement Implementation Act (the “Act”), Pub. L. 108-78, 117 Stat. 948 (19 U.S.C. § 3805 note), on September 3, 2003.  On December 30, 2003, President George W. Bush signed the Presidential Proclamation (7747) to implement the provisions of the Singapore FTA.  The proclamation, which was published in the Federal Register on December 31, 2003, (68 Fed. Reg. 75793), modified the HTSUS.  The modifications to the HTSUS included the addition of a new General Note with regards to the Singapore FTA and the insertion throughout the HTSUS of the preferential duty rates under the Singapore FTA, in which the code “SG” appears in parenthesis in the “Special” rate of duty subcolumn.
Chapter 98, subchapter XVIII, of the 2013 HTSUS relates to the vessel repair statute, 19 U.S.C. § 1466, and includes provisions that incorporate the Korea FTA and the Singapore FTA.

The relevant provisions in the 2013 HTSUS, Chapter 98, subchapter XVIII
, provide, in pertinent part:

  
Equipments, or any part thereof, including boats, purchased for, or the repair parts or materials to be used, or the expenses of repairs made in a foreign country upon, a vessel described in U.S. note 1 to this subchapter:

9818.00.07
Other, upon first arrival in any port of the United States of any vessel described in U.S. note 1 to this subchapter

General rate of duty   50 percent of the cost of such goods or repairs
Special rate of duty                       Free (…KR…SG)  

Subheading 9818.00.07, HTSUS, is among the provisions that have the codes “KR” and “SG” in the “Special” rate of duty subcolumn indicating the applicability of the Korea FTA and the Singapore FTA, respectively.  
Subheading 9818.00.07, HTSUS, provides for the general requirements of 19 U.S.C. § 1466, specifically, the dutiability on the cost of foreign vessel repairs and equipment purchased in a foreign country.  The codes “KR” and “SG” appear in the parenthesis in the “Special” rate of duty subcolumn for this subheading and indicate the applicable rate of duty for this subheading is “Free” for both Korea (KR) and Singapore (SG).

We point out that based upon the information provided in your letter, and without a full examination of the pertinent shipyard invoices, we are unable to make a definitive determination with respect to all of the proposed work described, such as which work would constitute dutiable equipment and repairs and which work would constitute a modification.  

With regards to the purchase of equipment for the vessel, in accordance with 19 U.S.C. § 1466 and the HTSUS, 9818.00.07, we determine equipment for the vessel purchased in either Germany or Sweden may be dutiable.  However, in accordance with the Korea FTA, equipment for the vessel purchased and manufactured in Korea may be nondutiable.  

Based upon the information provided in your request, 19 U.S.C. § 1466 and the provisions in the HTSUS, 9818.00.07, we therefore determine that the proposed work to be performed on both of the subject vessels in a foreign shipyard located in China may be dutiable.  In light of the Korea FTA and the provisions in the HTSUS, we further determine that the proposed work to be performed on both of the subject vessels in a foreign shipyard located in Korea may be nondutiable.  Similarly, in light of the Singapore FTA and the provisions in the HTSUS, we also determine that the proposed work to be performed on both of the subject vessels in a foreign shipyard located in Singapore may be nondutiable.  
HOLDING

Based upon the information provided, in accordance with 19 U.S.C. § 1466 and the HTSUS, 9818.00.07, the purchase of equipment for the vessel in either Germany or Sweden would be dutiable.  However, in accordance with the Korea FTA, equipment for the vessel purchased and manufactured in Korea may be nondutiable.
We further determine that based upon the information provided in your request, the vessel repair statute, 19 U.S.C. § 1466 and the provisions in the HTSUS, 9818.00.07, the proposed work to be performed on both of the subject vessels in a foreign shipyard located in China may be dutiable.  Additionally, in light of the Korea FTA and the provisions in the HTSUS, we further determine that the proposed work to be performed on both of the subject vessels in a foreign shipyard located in Korea may be nondutiable.  Similarly, in light of the Singapore FTA and the provisions in the HTSUS, we also determine that the proposed work to be performed on both of the subject vessels in a foreign shipyard located in Singapore may be nondutiable.  

We emphasize that this letter is merely advisory in nature and does not eliminate the requirement to declare work performed abroad at the vessels’ first United States port of arrival, nor does it eliminate the requirement to file vessel repair entries showing this work.  See 19 CFR § 4.14.  Furthermore, any final determination on this matter is contingent on CBP’s review of the evidence submitted pursuant to 19 CFR § 4.14(i).  
Sincerely,

Lisa L. Burley
Acting Chief/ Supervisory Attorney-Advisor

Cargo Security, Carriers and Restricted Merchandise Branch

Office of International Trade, Regulations & Rulings

U.S. Customs and Border Protection

� Below are descriptions of articles of “equipment” as provided in your submission.


Geared medium speed diesel dual (LNG and liquid) fuel engine plant.


Machinery flat at 22’-6” level.


Main Deck and a portion of the 2nd deck.


Equipment foundations.


New Diesel Propulsion and Auxillary Plant.


Medium speed duel fuel diesel engines (LNG and liquid).


Two main propulsion diesel engines, a twin input, single output reduction gear, and new auxiliary generators.


Controllable pitch propeller (CPP).


New auxiliary sytems.


New sea water and fresh water cooling, fuel, lubricating oil, starting and control air and exhaust sytems.


New diesel engine cooling water waste heat type distilling plant.


New electrical distribution system complete with switchboard, distribution equipment and electric cables.


New automation system, to include a new engine control room, new central control console, switchboards and distribution panels.


New engine room ventilation sytem.


New HFO and ULSD fuel service tanks.


Main machinery foundations.


Reinforcement in way of tank top and double bottoms.


Auxiliary machinery skid foundations.


Non-watertight 22’6” ABL flat to suit new engines and reduction gear and installation of machinery skids.


New Separator room.


Structure at 31-6” ABL level to support new auxiliary equipment.


Structure at 34’-6” ABL level and 40’ 0” flat.


Non-watertight flat at 2nd Deck (50’-0” ABL) level.


Engine control room.


Main Deck structure including access hatch for machinery removal.


Access ladders & platforms.


New LNG Tanks and LNG Fuel System.


New gas tight bulkhead.


Ventilation system.


New LNG bunkering stations and associated piping will be installed port and starboard.


New engine roon automation system.


Gas tight bulkhead – Fr 80.


LNG tank room.


LNG room ventilation.


LNG space ventilation inlet/outlet watertight covers.


Tank top mods in way of new LNG room.


Permanently install existing hatch covers at hatch 8 and 9.


LNG vent tower.


New access ladders, platforms and cell guide support structure..


New ventilation system, to include new vent fans, reefer power plugs, lighting, power distribution panels, motor starters and associated electric cables.


Platform support structure, cell huides, ladders & other outfit.


Ventilation inlet & exhaust trunks, sheet metal ducting.


Openings and water tight covers.  


� U.S. Note 1 to Subchapter XVIII, Chapter 98, HTSUS (Vessel Parts and Repairs) provides: “The provisions of this subchapter pertain to vessels documented under the laws of the United States to engage in the foreign or coasting trade, or vessels intended to be employed in such trade, for which any entry is required under the customs laws of the United States.” 






