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HQ H156115
January 27, 2014
VAL OT:RR:CTF:VS   H156115 EE
CATEGORY:  Valuation

Port Director

U.S. Customs and Border Protection

101 E. Main Street
Norfolk, VA 23510
RE:  Application for Further Review of Protest No. 1401-11-100001; Appraisement of Merchandise; Apparel
Dear Port Director:


This is in response to an Application for Further Review (“AFR”) of Protest No. 1401-11-100001, timely filed by counsel on December 29, 2010, on behalf of the importer, Headgear, Inc. (“Headgear”) (hereinafter, the “protestant”), concerning the appraisement of certain apparel.  

FACTS:

The protestant sells sportswear, including men’s and women’s clothing, hats, shoes and accessories throughout the U.S.  In 2005, the protestant hired Mr. Yogabalakrishnan (“Yoga”) and his staff to supervise the supply of apparel from India.  Yoga identified Balu Soc (“Balu”), located in Tirupur, India as the protestant’s principal supplier.  The protestant entered the merchandise subject to the protest at issue between July 25, 2009 and July 25, 2010 based on the price it paid to Balu.  On June 25, 2010, U.S. Customs and Border Protection (“CBP”) issued a Request for Information (CBP Form 28) related to the valuation of the imported merchandise requesting documents showing the amount that the protestant paid to Yoga for the goods declared on the entries.  On August 26, 2010 and October 29, 2010, CBP issued a Notice of Action (CBP Form 29) advising the protestant that the commissions paid to Yoga for merchandise purchases from Balu are dutiable selling commissions and that the merchandise was being value advanced to include these amounts.  Subsequently, CBP liquidated the entries on September 10, 2010 and appraised the merchandise under transaction value on the basis of the price paid by the protestant to Balu plus the commissions paid to Yoga.  The protestant argues that the commission payments made to Yoga are bona fide buying commissions rather than selling commissions and therefore they should not be added to the price actually paid or payable for the merchandise.  According to the protestant, none of the parties are related to each other.  
We reviewed the following documentation: CBP Forms 3461 and 7501, commercial invoices and packing lists issued by Balu to the protestant, proof of payment from the protestant to Balu, invoices from Yoga to the protestant, and bills of lading.  Additionally, the protestant submitted the following for our review: an affidavit from the president of the protestant, an affidavit from Yoga, an affidavit from a partner in the firm Balu, the marketing agency agreement between the protestant and Yoga dated February 10, 2005, and email correspondence between the protestant and Balu regarding the sample orders. 
ISSUE:
Whether the amounts paid to Yoga by the protestant constitute bona fide buying commissions such that the payments are not included in the appraised value of the imported merchandise. 
LAW AND ANALYSIS:

We note that the protests and AFR were timely filed under the statutory and regulatory provisions for protests (19 U.S.C. § 1514; 19 C.F.R. pt. 174). We also note that the issues protested are protestable issues (19 U.S.C. § 1514).

Merchandise imported into the United States is appraised in accordance with section 402 of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA; 19 U.S.C. § 1401a).  The primary method of appraisement is transaction value, which is defined as “the price actually paid or payable for the merchandise when sold for exportation to the United States,” plus five enumerated additions.  19 U.S.C. § 1401a(b)(1).  The price actually paid or payable shall be increased by the amounts attributable to the five statutory additions enumerated in 19 U.S.C. § 1401a(b)(1)(A) through (E) only to the extent that each such amount is not otherwise included within the price actually paid or payable.  19 U.S.C. § 1401a(b)(1).  The term “price actually paid or payable” is defined in pertinent part as “the total payment (whether direct or indirect…) made, or to be made, for imported merchandise by the buyer to, or for the benefit of, the seller.  19 U.S.C. § 1401a(b)(4).
The enumerated additions to the price actually paid or payable include the value of any selling commissions incurred by the buyer with respect to the imported merchandise.  A “selling commission” is any commission paid to the seller’s agent, who is related to or controlled by, or works for or on behalf of, the manufacturer or the seller.  19 C.F.R. § 152.102(b).  Bona fide buying commissions, however, are not included in transaction value as part of the price actually paid or payable or as an addition thereto.  See Pier 1 Imports, Inc. v. United States¸13 Ct. Int’l Trade 161, 164, 708 F. Supp. 351, 354 (1989); Rosenthal-Netter, Inc. v. United States, 12 Ct. Int’l Trade 77, 78, 679 F. Supp. 21, 23 (1988), aff’d, 861 F.2d 261 (Fed. Cir. 1988); and Jay-Arr Slimwear, Inc. v. United States, 12 Ct. Int’l Trade 133, 136, 681 F. Supp. 875, 878 (1988).  The existence of a bona fide buying commission depends upon the relevant factors of the individual case.  J.C. Penney Purchasing Corp. v. United States, 80 Cust. Ct. 84, 95, C.D. 4741, 451 F. Supp. 973, 983 (1978).  However, the importer has the burden of proving that a bona fide agency relationship exists and that payments to the agent constitute bona fide buying commissions.  Pier 1 Imports, Inc., 13 Ct. Int’l Trade at 164; Rosenthal-Netter, Inc., 12 Ct. Int’l Trade at 78; and New Trends, Inc. v. United States, 10 Ct. Int’l Trade 637, 640, 645 F. Supp. 957, 960 (1986).  The totality of the evidence must demonstrate that the purported agent is in fact a bona fide buying agent and not a selling agent or an independent seller.  Headquarters Ruling Letter (“HQ”) 542141 dated September 29, 1980, also cited as TAA No. 7.  

Although no single factor is determinative, the primary consideration in determining whether an agency relationship exists is the right of the principal to control the agent’s conduct with respect to those matters entrusted to the agent.  Pier 1 Imports, Inc., 13 Ct. Int’l Trade at 164; Rosenthal-Netter, Inc., 12 Ct. Int’l Trade at 79; and Jay-Arr Slimwear, 12 Ct. Int’l Trade at 138.  In addition, the courts have examined such factors as the existence of a buying agency agreement; whether the importer could have purchased directly from the manufacturers without employing an agent; whether the agent was financially detached from the manufacturer of the merchandise; and the transaction documents.  See J.C. Penney Purchasing Corp., 80 Cust. Ct. at 95-98.  The courts have also examined whether the purported agent's actions were primarily for the benefit of the principal; whether the agent bore the risk of loss for damaged, lost or defective merchandise; whether the agent was responsible for the shipping and handling and the costs thereof; and whether the intermediary was operating an independent business, primarily for its own benefit.  See New Trends, Inc., 10 Ct. Int’l Trade 640-643. 
In the instant case, the transaction documents indicate that Yoga was not an independent seller.
  The documentation provided includes a commercial invoice from Balu to the protestant for the imported merchandise, proof of payment from the protestant to Balu linking the payment to the invoice, and a separate commission invoice from Yoga to the protestant.  These documents indicate that Balu was the seller of the merchandise and that Yoga was not acting as an independent seller.
As previously noted, a written marketing agency agreement between the protestant and Yoga was provided.  The agreement specifies that Yoga will place orders, create designs, supervise quality and manage trade show samples and production samples, inspect the merchandise, promote the protestant’s brands in India, and assist with logistics.  Under the agreement, the protestant will pay Yoga a commission of 25% of the FOB price of the merchandise.
  Counsel for the protestant states that part of the services provided by Yoga included physically overseeing and inspecting the production process and the finished goods.  To accomplish this, Yoga was in the Balu factory nearly every day. 
In Jay-Arr Slimwear, the Court of International Trade held that “[c]ommissions representing services associated with the actual production of the merchandise are a component of selling price and thus, dutiable.”  Jay-Arr Slimwear, 12 Ct. Int’l Trade at 138.  The court further stated that “similarly, inspection commissions were considered part of the dutiable value of the goods where the agent was to inspect all component pieces at each stage of production,” and that “the presence of this charge indicated that the goods were quality controlled and therefore, these expenses were incidental to placing the merchandise in condition, packed ready for shipment to the United States.”  Id.  In HQ 545038, dated February 17, 1993, CBP held that the relationship between the importer and the agent did not meet the criteria of a bona fide buying agency relationship.  In that case, the importer stated that the agent’s inspection function was substantially more comprehensive than usual where the agent monitored production throughout the entire production process, and not just upon completion of production.  Based on the extensive quality inspections, the commensurate 15% rate of commission paid to the agent, and the lack of an agency agreement at the time the representative transactions occurred, CBP found that the totality of the evidence did not indicate that the agent was in fact a buying agent.  

In the instant case, Yoga’s affidavit provides that since he had to monitor production and shipment of apparel to the protestant, he was in the Balu factory or offices for most of the time every day.  Further, the protestant’s affidavit provides that the protestant wanted Yoga to oversee the purchasing of cotton, the production of yarn, the knitting and dying operations, the cutting of fabric, the construction of the shirts, and any screen printing, embroidery or other hand finishing operations.  The affidavit provides that these operations did not all take place in the same factory or even in a factory owned or operated by Balu.  Production of the finished shirts could have involved knitting the fabric in one factory, transferring to a dye house, cutting by another factory, and then application of graphic designs, embroidery or hand finishing by yet another company.  Yoga visited subcontractors to monitor the production process at every stage.  
The totality of the evidence indicates that Yoga is not a bona fide buying agent.  Yoga’s extensive involvement in the production process is not typical of a buying agent.  Rather, the services provided by Yoga are associated with the actual production of the merchandise.  See Jay-Arr Slimwear, 12 Ct. Int’l Trade at 138-139 (citing Norco Sales Co. v. United States, 65 Cust. Ct. 778, 782-783, 319 F. Supp. 1399, 1403 (1970).  Yoga’s commission appears to affect the nature of the merchandise purchased for exportation rather than the manner in which the merchandise is purchased for exportation.  See International Fashions v. United States, 76 Cust. Ct. 92, 96, 408 F. Supp. 1386, 1389 (1976) (the court distinguished between an inspection commission which affects the nature of the foreign merchandise purchased for exportation, from a buying commission, which is associated with and affects the manner in which foreign merchandise is purchased for exportation).  
Further, it is concerning that Yoga signed commercial invoices and packing lists on behalf of Balu and used Balu’s email address to correspond with the protestant.  Yoga and Balu’s affidavits provide that Balu permitted Yoga to use an office in the Balu factory and to access their computer and telephone because of the amount of time he spent in the factory. 

Counsel for the protestant cites to HQ 548135, dated July 30, 2002, H109699, dated July 19, 2010, and H043842, dated March 31, 2009 to support his position.  In our view, these rulings are not applicable to the instant case.  In these rulings, the services performed by the agent were typical of those performed by a bona fide buying agent which included providing inspection services that were not of a quality control type relating to production.  In the instant case, Yoga oversaw all phases of the production process as provided in his affidavit.  The services provided by Yoga were an integral link to the production of the merchandise unlike the services provided by the agents in HQ 548135, H109699, and H043842.  Further, unlike the agents in HQ 548135, H109699, and H043842, Yoga signed the commercial documents on behalf of the seller, used the seller’s email address, and spent considerable amount of time at the seller’s premises.  Based on the information presented, we find that the fees paid to Yoga do not constitute bona fide buying commissions and the fees should be included in the transaction value of the imported merchandise.
HOLDING: 
Based on the information presented, we find that the relationship between the protestant and Yoga do not meet the criteria of a bona fide buying agency relationship and therefore the commissions should be added to the price actually paid or payable for the imported merchandise. 
In conformity with the foregoing, the protest should be DENIED.

In accordance with the Protest/Petition Processing Handbook (CIS HB 3500-08A, December 2007, pp. 24 and 26), you are to mail this decision, together with the CBP Form 19, to the protestant no later than sixty days from the date of this letter.  Sixty days from the date of the decision Regulations and Rulings of the Office of International Trade will make the decision available to CBP personnel, and to the public on the CBP Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.

Sincerely,

Myles B. Harmon, Director

Commercial and Trade Facilitation Division

� Our analysis is based on our review of the entry with the most amount of documentation.


� We note that for the entries at issue, Yoga invoiced the protestant a flat fee per garment ($1 per unit) rather than 25% of the invoice price as provided by the agency agreement.  The protestant’s affidavit indicated that Yoga would have to obtain approval from the government of India with respect to the maximum allowable commission.  Because the protestant’s garments were high in value, Yoga did not typically charge the full 25% commission rate.
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