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HQ H256883
September 16, 2014
OT:RR:BSTC:CCR H256883 KLQ
CATEGORY:  Carriers

Mr. Jonathan Waldron
Blank Rome, LLP

Watergate, 600 New Hampshire Avenue, N.W.

Washington, D.C. 20037
RE:
46 U.S.C. § 55102; 19 C.F.R. §4.80b; Continuity of Transportation; Coastwise Transportation.
Dear Mr. Waldron:
This is in response to your September 3, 2014, ruling request on behalf of your client, The Dow Chemical Company (“Dow”), in which you request a ruling determining whether three proposed scenarios for the transportation of merchandise by a non-coastwise-qualified vessel between United States (“U.S.”) coastwise points would constitute a violation of the U.S. coastwise laws. Our decision follows.

FACTS


The following facts are from your ruling request and attached supporting documents therewith. Dow sold 588.293 metric tons of phenol to the purchaser Dai Company Ltd.
 The phenol was loaded into cargo tank 11WS on the M/V BOW FAITH (the “vessel”) in Freeport, Texas, Berth A-8, on June 24, 2014.
 The bill of lading indicates that the phenol was to be unloaded at the port in Campana, Argentina in the care of the consignee, ATANOR SCA.
 Prior to arriving in Campana, Argentina, the vessel stopped in Santos, Brazil and unladed cargo from tank 10WS. 
  On July 21, 2014, after unlading the cargo, the vessel’s crew proceeded to pre-wash tank 10WS.
 However, the crew mistakenly connected the cleaning hose to cargo tank 11WS, which contained the subject phenol.
 Approximately 1.5 cubic meters of brackish water was mistakenly pumped into cargo tank 11WS.


According to Certificate of Analysis (“COA”) 6635357, dated June 26, 2014, the maximum water content allowed for phenol is 0.03%. In Freeport, Texas, the subject phenol had a water content of 0.02%. In addition, the COA indicates that the minimum solidification point for the phenol is 40.6°C. In Freeport, Texas, the phenol had a solidification point of 40.8°C. Samples of the phenol were taken after the incident. According to the post-incident SGS report dated July 24, 2014, the water content of the subject phenol was 0.37% and its solidification point was 39.33°C.

Following the analysis of the subject phenol, the vessel proceeded to Campana, Argentina. However, ATANOR rejected the product arguing that the phenol was outside of the specifications and could not be placed in the storage tank because it would contaminate product already inside.
 After failed attempts to find another purchaser or port of unlading, the requestor now proposes to unlade the phenol in the United States. 
ISSUE
Whether the transportation of the subject phenol from Berth A-8 in Freeport, Texas, to a point in Freeport, Texas, other than the point of lading, constitutes a violation of the coastwise laws.
LAW AND ANALYSIS 
Generally, the coastwise laws prohibit the transportation of passengers or merchandise between points in the United States embraced within the coastwise laws in any vessel other than a vessel built in, documented under the laws of, and owned by citizens of the United States.  Such a vessel, after it has obtained a coastwise endorsement from the U.S. Coast Guard, is said to be “coastwise qualified.”
The coastwise laws generally apply to points in the territorial sea, which is defined as the belt, three nautical miles wide, seaward of the territorial sea baseline, and to points located in internal waters, landward of the territorial sea baseline.

Pursuant to 46 U.S.C. § 55102, a vessel may not provide any part of the transportation of merchandise by water, or by land and water, between points in the United States to which the coastwise laws apply, either directly or via a foreign port, unless the vessel has a coastwise endorsement. 
Customs and Border Protection (“CBP”) Regulation 19 C.F.R. § 4.80b(a) provides in relevant part:
A coastwise transportation of merchandise takes place, within the meaning of the coastwise laws, when merchandise laden at a point embraced within the coastwise laws (“coastwise point”) is unladen at another coastwise point, regardless of the origin or ultimate destination of the merchandise.  

In The Bermuda, 70 U.S. 514, 553 (1865), the Court held that a transportation from one coastwise point to another remains continuous, so long as intent remains unchanged, no matter what stoppages or transshipments intervene.  The Court went on to reaffirm the longstanding rule that:

[E]ven the landing of goods and payment of duties does not interrupt the continuity of the voyage of the cargo, unless there be an honest intention to bring them into the common stock of the country. If there be an intention, either formed at time of original shipment, or afterwards, to send the goods forward to an unlawful destination, the continuity of the voyage will not be broken, as to the cargo, by any transactions at the intermediate port.
 
CBP has consistently held that a break in the continuity of transportation occurs if there is honest intent to introduce merchandise into the common stock of another country. 
 CBP has also consistently held that it would not be a violation of the coastwise laws for a foreign flag vessel to transport merchandise between U.S. coastwise points when there has been a break in the continuity of transportation.


For instance, in HQ H114310 (July 13, 2010), a vessel transported corn from Myrtle Grove, Louisiana to Guanta, Venezuela. However, once in Venezuela, Venezuelan authorities discovered that the cargo was wet and humid and refused to allow the corn to enter the country. The requestor proposed to transport the rejected corn to a point in the United States other than the point of lading. The requestor argued that the continuity of transportation had been broken; therefore, the transportation of the corn to a second coastwise point would not constitute a violation of the coastwise laws. In support of its argument, the requestor provided ample documentation evidencing the intent of all parties to enter the corn into the common stock of Venezuela.
 CBP found that all parties had intended to enter the corn into the common stock of Venezuela and that the Venezuelan authorities’ rejection of the corn broke the continuity of transportation. CBP held that if the vessel transported the rejected corn to a U.S. coastwise point, other than the point of lading, that transportation would not be in violation of the coastwise laws.
The facts of the present case are analogous to HQ H114310. In the present case, Dow sold the subject phenol to Dai Company Ltd. The bill of lading indicates that the subject phenol was to be transported from Freeport, Texas to Campana, Argentina for delivery to the consignee, ATANORA SCA. However, at an intermediary stop in Brazil, the cargo was contaminated when brackish water was mistakenly pumped into cargo tank 11WS, containing the subject phenol. The vessel proceeded with the contaminated phenol to Campana, Argentina where the phenol was rejected by the consignee. The consignee argued that the phenol was outside of the specifications and could not be placed in the holding tank because the subject phenol would damage the product already inside of it. Therefore, similar to HQ H114310 an effort to enter merchandise into the common stock of another country was thwarted by contamination of the merchandise and a refusal by the intended, local recipient to accept the goods.
CBP has held that certain documentation constitutes acceptable proof that merchandise was intended to be entered into the common stock of a country. For instance, in HQ H032036 (July 10, 2008),
 CBP stated,

Such acceptable evidence includes, but is not limited to: shipping manifests; foreign country customs and duties receipts; lists containing names of purchasers of merchandise from said vessels indicating type and quantity of such merchandise; auction notices or similar publication documentation evidencing the fact that such goods will be offered on the foreign country’s market; and an affidavit from a foreign purchaser testifying that the goods are indeed intended to be introduced into the common stock of that country.  
In the instant case, the requestor has provided an invoice, bill of lading, affidavit from an employee of the Dow Chemical Company, emails between Dow Chemical Company employees, a letter from ATANOR SCA, reports of the specifications of the subject phenol, an investigation report from Odfjell, a letter from INCE & Co. representing the carrier, and a letter from ATANOR SCA, all of which corroborate the facts and support the position that there was intent on the part of all parties to introduce the merchandise into the common stock of Argentina. The documentation also supports the position that the consignee rejected the merchandise because of the contamination. Therefore, but for the mistaken contamination, the merchandise would have been unladed in Argentina.

Insofar as the requestor has provided ample documentation evidencing an intent to enter the merchandise into the common stock of Argentina, the mistaken contamination of the merchandise and refusal of the merchandise by the consignee, broke the continuity of transportation. Therefore, it would not be a violation of the coastwise laws for the vessel to transport the contaminated phenol to Freeport, Texas, to a point other than the point of lading.
 
HOLDING
The transportation of the subject phenol from Berth A-8 in Freeport, Texas, to a point in Freeport, Texas, other than the point of lading, does not constitute a violation of the coastwise laws.
Sincerely,

Lisa L. Burley
Chief/Supervisory Attorney-Advisor
Cargo Security, Carriers and Restricted Merchandise Branch

Office of International Trade, Regulations and Rulings
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� The Dow Chemical Company Invoice, Invoice Number 59238244, July 1, 2014. 


� Bill of Lading Number OTUS-35, June 24, 2014; The Dow Chemical Company Invoice, Invoice Number 59238244, July 1, 2014. 


� Id.; See Letter from INCE & Co. on behalf of Odfjell, dated, August 1, 2014.


� September 4, 2014 Affidavit from an employee of the Dow Chemical Company; Dow Company Emails, dated July 22, 2014-July 28, 2014; Odfjell Investigation Report, 2014.


� Id.


� Id.


� Id.


� Letter from ATANOR to INCE & Co., dated August 1, 2014.


� See 33 C.F.R. § 2.22(a)(2)(2014).


� Id. at 554 (1865).


� HQ H167437 (June 17, 2011)(holding that the continuity of transportation was broken when cargo intended for unlading in Peru was rejected because of cross contamination that occurred from a crack in the bulkhead during transportation); HQ H138236 (December 15, 2010)(holding that the continuity of transportation was broken when a vessel transporting dry soy beans from Louisiana to China, was struck by a second vessel. The transporting vessel experienced serious damage and had to return to a second coastwise point to unlade the soy beans in furtherance of repairs.); HQ H040478 (December 2, 2008)(holding that the continuity of transportation was broken when a transportation of slurry intended for the Netherlands was rejected by Dutch authorities as hazardous waste. The slurry had to be returned to the United States by the non-coastwise-qualified vessel to a point other than the point of lading.).


� Id.


� HQ H114310 (July 13, 2010)(The requestor supplied a berth term grain bill, a “U.S. Department of Agriculture (“USDA”) Official Grain Weight Certificate; a USDA Official Export Inspection Certificate; a Certificate of Origin; Minutes of Orders issued by the Venezuelan authority indicating that the U.S.-origin yellow corn should be exported; and a report from the Venezuelan Ministry of Agriculture and Lands (the external quarantine inspector, authorized by the National Institute of Integral Agricultural Health) ordering the exportation of the corn because of dampness resultant from warehousing problems rendering it unsuitable for animal consumption to which it was destined.”).


� HQ H032036 (July 10, 2008)(citing HQ 112246 (June 23, 1992)).


� Insofar as scenario two and three were only proposed as alternatives to scenario one, this office will not address them here.
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