June 30, 2016
HQ H270097
CLA-2 OT:RR:CTF:TCM   HQ H270097 TSM
CATEGORY:  Classification

TARIFF NO.:  6402.99.49
Port Director, Port of Atlanta, Georgia
U.S. Customs and Border Protection

157 Tradeport Drive
Atlanta, GA 30354

Attn: Eric Buchanan, Supervisory Entry Specialist 
Re:
Protest and Application for Further Review No: 1704-14-100718; Classification of certain slip-on footwear for girls.
Dear Port Director:

The following is our decision regarding Protest and Application for Further Review No. 1704-14-100718, timely filed on November 7, 2014, on behalf of Target General Merchandise Inc. (“Target” or “Protestant”), regarding the tariff classification of slip-on ballet-style flat shoes for girls, identified as “FLETA,” under the Harmonized Tariff Schedule of the United States (HTSUS).   Pursuant to the Protestant’s request, a meeting regarding this matter was held with members of my staff on June 15, 2016.   
FACTS:

The subject merchandise consists of slip-on ballet style flat shoes for girls, identified as “FLETA” shoes.  The “FLETA” upper has textile and rubber/plastic surfaces.  It consists of rubber or plastic glitter completely obscuring the material underneath, a textile strip covering a seam at the back of the heel, and textile edging around the topline.  The “FLETA” outer sole also has textile and rubber/plastic surfaces that are in contact with the ground.  
A sample of the “FLETA” shoes was taken from an entry dated September 30, 2013, and forwarded by U.S. Customs and Border Protection (“CBP”) to the CBP laboratory for analysis.  The sample was identified as Item No. FD612-1, Size 13, and described as a black colored “Girl’s Glitter/Fabric Ballet Shoe.”  The CBP laboratory report, dated April 23, 2014, determined that the external surface area of the upper was 87.6 percent plastic and 12.4 percent textile.  The CBP laboratory report indicated that the sample had a rubber or plastic outer sole to which a thin layer of textile material had been applied in four areas.  The CBP laboratory examined the external surface area of the outer sole and determined that the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 51.5 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 48.5 percent.  The CBP laboratory report indicates that method CBPL 64-01 was used.  
After April 23, 2014, the date of the CBP laboratory report, Protestant also submitted the “FLETA” shoe for laboratory testing.  Protestant has submitted several independent laboratory report test results.  The first laboratory report (Exhibit B of the protest) is from Intertek Testing Services Shenzhen Ltd., Guangzhou, China (“Intertek”).  This laboratory report, dated July 1, 2014, indicates that six different sizes (sizes 1, 2, 3, 4, 5, and 13) of the FLETA footwear style FD612-1 in color black were tested.  For size 1, the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 46.84 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 53.16 percent.  For size 2, the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.94 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.06 percent.  For size 3, the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.49 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.51 percent.  For size 4, the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.18 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.82 percent.  For size 5, the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 46.98 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 53.02 percent.  Finally, for size 13, the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.92 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.08 percent.  The lab report indicates that method CBPL 64-01 was used.  

Protestant submitted seven laboratory reports (Exhibit C of the protest) from Guardian Laboratories Inc., Brockport, New York, (“Guardian”), one laboratory report for each of the FLETA shoe sizes 1, 2, 3, 4, 5, 6, and 13.  The lab reports for sizes 6 and 13 are dated July 22, 2014.  These lab reports indicate that black Cherokee style FLETA 93094851 shoes were tested.  The lab reports for sizes 1, 2, 3, 4, and 5 are dated July 28, 2014.  These lab reports indicate that the Cherokee style FLETA shoes in colors black (sizes 1 and 4), red (sizes 2 and 5), and gold (size 3) were tested.  All seven lab reports state that “all measurements were in accordance with CBP laboratory methods using Tamayo Digital Planimeter Planix 6.  Reference CBPL Method 64-01.”  All seven lab reports also state:  “Per client’s instructions:  The powder test was used to identify the areas in contact with the ground which means that the deeper grooves, the area in front of the heel, and the flared-up edge of the forward area would be excluded as not touching the ground”.  Finally, all seven lab reports indicate that the samples were tested twice in accordance with the following:  “Also per client’s instruction: a second measurement was taken to include the flared-up edge.”  
For size 1, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 41.00 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 59.00 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.35 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.65 percent.  For size 2, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 41.31 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 58.69 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.59 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.41 percent.  For size 3, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 40.84 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 59.16 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 47.64 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 52.36 percent.  For size 4, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 39.49 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 60.51 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 46.95 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 53.05 percent.  For size 5, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 41.24 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 58.76 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 46.78 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 53.22 percent.  For size 6, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 41.22 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 58.78 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 46.59 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 53.41 percent.  For size 13, the first measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 42.59 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 57.41 percent.  The second measurement resulted in the following:  the percentage of rubber/plastic on the external area of the outer sole in contact with the ground was 48.29 percent, while the percentage of textile on the external area of the outer sole in contact with the ground was 51.71 percent.
In a letter dated November 16, 2015, Protestant supplemented its protest with another laboratory report.  It explained that a third laboratory, Customs Laboratory Services, Rockville, Maryland, (“CLS”), had tested the FLETA footwear.  This laboratory report, dated September 21, 2015, indicates that a size 13 of the “ES Originals Style FLETA” footwear was tested.  The laboratory report findings state:  “The ground contact surface of the outsole was measured once including the rubber/plastic perimeter band at the toe and once disregarding it.  The rubber/plastic outsole has been partly covered with applied non-woven textile fabric; the ground-contact areas of the outer sole were found to be 48.9 percent rubber/plastic and 51.1 percent textile material when including the perimeter band, and 41.8 percent rubber/plastic and 58.2 percent textile material when disregarding the perimeter band.”  The report concludes:  “In our opinion, the sample ‘ES Originals Style FLETA’ has a majority ground contact surface of textile material”.  The report is not signed and does not indicate the testing methodology used.    

The FLETA footwear was entered in six separate entries between August 25, 2013 and September 30, 2013, under subheading 6402.99.4100, HTSUS, which provides for “Other footwear with outer soles and uppers of rubber or plastics: Other footwear: Other: Other: Other: Footwear with open toes or open heels; footwear of the slip-on type, that is held to the foot without the use of laces or buckles or other fasteners…: Having outer soles with textile materials having the greatest surface area in contact with the ground, but not taken into account under the terms of additional U. S. note 5 to this chapter.”  The entries of the FLETA footwear were liquidated between October 10, 2014 and October 17, 2014, under subheading 6402.99.4980, HTSUS, which provides for “Other footwear with outer soles and uppers of rubber or plastics: Other footwear: Other: Other: Other: Footwear with open toes or open heels; footwear of the slip-on type, that is held to the foot without the use of laces or buckles or other fasteners…: Other.”
According to Protestant, textile is the material on the outer soles with the greatest surface area in contact with the ground.  Protestant concludes that the FLETA footwear is classified in subheading 6402.99.4100, HTSUS, as entered.   
ISSUE:


Whether the “FLETA” footwear is properly classified under subheading 6402.99.41, HTSUS, as footwear having outer soles with textile materials having the greatest surface area in contact with the ground, or in subheading 6402.99.49, HTSUS, as other footwear.  
LAW AND ANALYSIS:

Initially, we note that the matter protested is protestable under 19 U.S.C. §1514(a) (2) as a decision on classification.  The protest was timely filed, within 180 days of liquidation of the entry.  (Miscellaneous Trade and Technical Corrections Act of 2004, Pub.L. 108-429, § 2103(2) (B) (ii), (iii) (codified as amended at 19 U.S.C. § 1514(c) (3) (2006)).
Further Review of Protest No. 1704-14-100718 is properly accorded to Protestant pursuant to 19 C.F.R. § 174.24 (b) because Protestant alleges that the decision against which the protest was filed is alleged to involve questions of law or fact which have not been ruled upon by the Commissioner of Customs or his designee or by the Customs courts. 
Classification under the HTSUS is made in accordance with the General Rules of Interpretation (GRIs).  GRI 1 provides that the classification of goods shall be determined according to the terms of the headings of the tariff schedule and any relative section or chapter notes.  In the event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 2 through 6 may then be applied in order.   

In addition, in interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity Description and Coding System may be utilized.  The ENs, although not dispositive or legally binding, provide a commentary on the scope of each heading, and are generally indicative of the proper interpretation of the Harmonized System at the international level.  See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989).    

The HTSUS provisions under consideration are as follows:

6402

Other footwear with outer soles and uppers of rubber or plastics:




Other footwear:

6402.99


Other:






Other:







Other:

*
*
*

Footwear with open toes or open heels; footwear of the slip-on type, that is held to the foot without the use of laces or buckles or other fasteners, the foregoing except footwear of subheading 6402.99.33 and except footwear having a foxing or a foxing-like band wholly or almost wholly of rubber or plastics applied or molded at the sole and overlapping the upper:

6402.99.4100
Having outer soles with textile materials having the greatest surface area in contact with the ground, but not taken into account under the terms of additional U.S. note 5 to this chapter
6402.99.49






Other
Note 3 to Chapter 64 provides, in pertinent part, as follows:

For the purposes of this chapter:

(a) the terms "rubber" and "plastics" include woven fabrics or other textile products with an external layer of rubber or plastics being visible to the naked eye; for the purpose of this provision, no account should be taken of any resulting change of color.

Note 4(b) to Chapter 64 provides as follows:
Subject to note 3 to this chapter:

*
*
*

(b) The constituent material of the outer sole shall be taken to be the material having the greatest surface area in contact with the ground, no account being taken of accessories or reinforcements such as spikes, bars, nails, protectors or similar attachments.

Additional U.S. Note 5 to Chapter 64 provides as follows:

For the purposes of determining the constituent material of the outer sole pursuant to note 4(b) of this chapter, no account shall be taken of textile materials which do not possess the characteristics usually required for normal use of an outer sole, including durability and strength. 

ENs Chapter 64 provide, in pertinent part, the following:

(C)  The term “outer sole” as used in headings 64.01 to 64.05 means that part of the footwear (other than an attached heel) which, when in use, is in contact with the ground. The constituent material of the outer sole for purposes of classification shall be taken to be the material having the greatest surface area in contact with the ground.  In determining the constituent material of the outer sole, no account should be taken of attached accessories or reinforcements which partly cover the sole (see Note 4 (b) to this Chapter). These accessories or reinforcements include spikes, bars, nails, protectors or similar attachments (including a thin layer of textile flocking (e.g., for creating a design) or a detachable textile material, applied to but not embedded in the sole).
The dispute is at the 8-digit subheading level, and whether the “FLETA” footwear has outer soles with textile materials having the greatest surface area in contact with the ground.  The CBP laboratory tested a sample of the “FLETA” footwear taken from an entry at issue in this protest.   The CBP laboratory findings from the report state, in relevant part, as follows:


The sample is slip-on type footwear, Item No. FD612-1, Size 13.  The sample is 


black colored and is described as “GIRL’S GLITTER/FABRIC BALLET SHOE”.  

The sample has closed toe/closed heel and does not cover the ankle.  The external 


surface area of the upper is 87.6% plastic and 12.4% textile.  The sample has a 


rubber or plastic outer sole to which a thin layer of textile material has been applied 

in four areas.  The external surface area of the outer sole is 51.5% plastic and 48.5% 

textile (Average of four tests).  The sample is not made by one piece molding and 


does not have a foxing or foxing-like band.
The CBP laboratory indicates that method CBPL 64-01 was used.  

Protestant agrees that the method used by the CBP laboratory to determine the constituent material of the outer sole is the same method used by the Intertek and Guardian laboratories, and recognizes that it is the same procedure CBP has used in the past.  Protestant explains that all of the laboratories, including the CBP laboratory, excluded the surface area of the outer sole directly in front of the raised heel from their total area measurements for determining the percentages of textile and rubber/plastic in contact with the ground.  Protestant agrees with the CBP laboratory textiles measurements for what is in contact with the ground, but disagrees with the CBP laboratory rubber/plastic measurements for what is in contact with the ground.  Protestant explains that the independent laboratories excluded the areas covered by “deep grooves.”  Protestant further explains that it has compared the independent laboratory reports to the CBP laboratory report and “believes” that the CBP laboratory report findings result from “Customs’ failure to take into account certain deep grooves that were cut into the rubber/plastic portions of the outer sole.”  Protestant describes the “deep grooves” as “those areas within the grooves that cannot possibly come in contact with the ground when the shoe is in use.”  Protestant distinguishes areas of the outer soles covered by “deep grooves” which should be excluded from the calculations, from areas of the outer soles covered by “shallow grooves” (that run horizontally across the bottom of the “FLETA” outer soles) which should be included in the calculations.  Protestant argues that an adjustment of the CBP laboratory measurements to exclude the area in the “deep grooves,” will result in a finding that the constituent material of the outer soles is textile materials.      

Pursuant to 28 U.S.C. § 2639 (a) (1) (1994), Customs enjoys a statutory presumption of correctness.  Thus, an importer has the burden to prove by a preponderance of the evidence that a Customs decision was incorrect.  Ford Motor Company v. United States, 157 F.3d 849, 855 (Fed. Cir. 1998).  Furthermore, “[i]t is well settled that the methods of weighing, measuring, and testing merchandise used by customs officers and the results obtained are presumed to be correct.”  Aluminum Company of America v. United States, 477 F.2d 1396, 1398 (1973) (hereinafter Alcoa), citing United States v. Gage Bros., 1 Ct. Cust. Appls. 429, T.D. 31503.  Absent a conclusive showing that the testing method used by the Customs laboratory is in error, or that the Customs' laboratory results are erroneous, there is a presumption that the results are correct.  See Exxon Corp. v. United States, 462 F. Supp. 378, 81 Cust. Ct. 87, C.D. 4772 (1978).  “If a prima facie case is made out, the presumption is destroyed, and the Government has the burden of going forward with the evidence.”  Alcoa, 477 F.2d at 1399.  In Alcoa, the importer was able to overcome the presumption of correctness afforded Customs by clearly establishing that the samples tested by the importer were taken from the shipment under question as it arrived in the U.S.  Moreover, the samples were analyzed by the importer’s own chemists as well as two independent laboratories using the published Customs Laboratory Method, which was considered reliable by both sides.  Cf. Headquarters Ruling Letter (“HQ”) 962740 (Feb. 14, 2002), in which the importer failed to demonstrate that the samples tested by an outside laboratory were samples from the entry at issue, or that the methods used by CBP were in error, or that the results were erroneous.

The CBP laboratory tested Item No. FD612-1, Size 13, described as a black colored “Girl’s Glitter/Fabric Ballet Shoe” taken from an entry at issue in this protest.  The CBP laboratory has confirmed that the area in front of the heel was excluded from the total area measurements for what is in contact with the ground.  CBP observed that the heel was not quite one fourth of an inch high, but it was over one eighth of an inch high.  CBP further observed that the first groove is an existing line in the outer sole and in the general area where one would determine that contact with the ground would occur.  CBP measured that first groove as well as the additional grooves that separate the areas of textile from the areas of rubber/plastic and determined them to be approximately one sixteenth of an inch deep.  As such they were included in the total area measurements and in the rubber/plastic measurements as part of what is in contact with the ground.  

We note that Protestant did not have samples taken from any of the entries at issue in this protest tested by any of the independent laboratories.  We also note that the footwear it submitted for testing to Intertek and Guardian was done almost a year after the dates of entry, and in the case of CLS, almost two years after the dates of entry.  In addition, the Guardian lab reports tested different sizes and colors of shoes, and while the Guardian lab reports indicate a “FLETA” shoe was tested, none of the reports indicate that “FLETA” Item No. FD612-1, Size 13 was tested.  In fact two of the Guardian lab reports indicate that Cherokee style “FLETA” 93094851 shoes were tested.  Also, the CLS laboratory report indicates that an “ES Originals Style FLETA” shoe was tested, it does not indicate the methodology used, and it is unsigned.  


Protestant has not established CBP error.  CBP measured the grooves and determined the actual percentage of surface area in contact with the ground.  CBP did not consider the grooves to be “deep grooves” not in contact with the ground.  Protestant does not provide a method of measuring the grooves and does not cite a method for determining whether a groove in an outer sole is “deep” or “shallow.”  Protestant has also failed to establish that the “deep grooves” are not in contact with the ground.  The Guardian lab reports indicate that “the powder test” was used to identify the areas in contact with the ground “per client’s instructions.”  Protestant has failed to establish that “the powder test” is a recognized laboratory testing method for determining the actual percentage of surface area in contact with the ground.  The fact that the Guardian lab reports note that “the powder test” was done “per client’s instructions,” tends to show that it may not be part of any testing methodology.  Protestant does not cite to any methodology other than to the CBPL 64-01 methodology.   

During the meeting with members of my staff, Protestant argued CBP error for failure to use “the powder test.”  When asked to explain “the powder test,” Protestant responded that there is not much detail available.  Protestant also confirmed that “the powder test” is not recognized by any laboratory testing methodology or authority in the footwear industry or otherwise.  Protestant also suggested use of an “inking method,” but without much detail.  Protestant could not explain whether “the powder test” (or an “inking method”) requires that footwear be tested while worn by a person or while pressed by hand, which may produce different results, due to the differences in the amounts of pressure applied during the testing.  Factors such as pressure variations, powder thickness, fluidity of the ink, and the absorbency of the paper, for example, tend to introduce subjectivity into the results which Protestant does not address.  

Although the Protestant has provided results contrary to those of CBP, Protestant has failed to establish a prima facie case that the methods used by CBP are in error or that the results are erroneous.  Exxon, 462 F. Supp. 378.  In cases such as this, where an outside report is submitted that differs from the CBP report, the CBP report cannot be disregarded and takes precedence over the outside report.  See HQ 962740 supra, citing Customs Directive 099 3820-002, dated May 4, 1992: 

Customs cannot rely on outside reports, which may or may not utilize different testing methods and still remain consistent in its tariff classification.  Additionally, generally Customs does not have any evidence that the merchandise tested by the outside laboratory is the same merchandise that was imported in to the U.S. Therefore, Customs must rely on its own laboratory analysis when determining the proper tariff classification of merchandise.  

See also HQ 957282 (Mar. 28, 1995), and HQ 958346 (Feb. 6, 1996).  Moreover, unlike the plaintiff in Alcoa, the importer has not provided any evidence that the outside laboratories tested samples from the entries at issue.  Furthermore, Protestant’s reliance on HQ 960742, dated November 25, 1998 (CBP finding that CBP laboratory report was flawed), and NY N269301, dated October 30, 2015 (CBP finding that constituent material of outer sole is textiles) is misplaced.     

Based on the facts in this case, we find that the CBP laboratory report takes precedence over the results of the tests administered by the outside laboratories.  The “FLETA” shoes are classified in subheading 6402.99.49, HTSUS.

HOLDING: 

By application of GRIs 1 and 6, the “FLETA” footwear as Item No. FD612-1, is classified in heading 6402, HTSUS.  It is specifically provided for in subheading 6402.99.49, HTSUS, which provides for “Other footwear with outer soles and uppers of rubber or plastics: Other footwear: Other: Other: Other: Footwear with open toes or open heels; footwear of the slip-on type, that is held to the foot without the use of laces or buckles or other fasteners…: Other.” 
You are instructed to DENY the protest.

In accordance with Sections IV and VI of the CBP Protest/Petition Processing Handbook (HB 3500-08A, December 2007, pp. 24 and 26), you are to mail this decision, together with the CBP Form 19, to the Protestant no later than 60 days from the date of this letter.  Any reliquidation of the entry or entries in accordance with the decision must be accomplished prior to mailing the decision.

Sixty days from the date of the decision, the Office International Trade, Regulations and Rulings, will make the decision available to CBP personnel, and to the public on the CBP website at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.







Sincerely,







Myles B. Harmon, Director

Commercial and Trade Facilitation Division
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