HQ 547199

August 18, 1999

VAL RR:IT:VA 547199 CRS

CATEGORY:  Valuation

Mr. Crispin N. Flores

Corrigan Dispatch Company

Box 3610

Brownsville, TX 78523-2320

RE:  Article 509; NAFTA; self-produced material; intermediate material; electric garlands

Dear Mr. Flores:

This is in reply to your letter of October 2, 1998, submitted on behalf of your client, Santa’s Best, Inc., the importer of record, in which you requested an advanced ruling under part 181, Customs Regulations (19 C.F.R. pt. 181), as to whether a material used in the production of a good may be designated as an intermediate material in determining the originating status of a good under the North American Free Trade Agreement (NAFTA).  We regret the delay in responding.

FACTS:

Santa’s Best imports lighted electric garlands produced in Mexico.  The electric garlands are used for decorative purposes, e.g., to decorate columns, doorways, stair rails, and chimney mantels, but not Christmas trees.  The electric garlands are classified in subheading 9405.40.8000, Harmonized Tariff Schedule of the United States (HTSUS).

The imported garlands vary in style and size, and are made from both originating and non-originating materials.  A sample of the imported electric garland was submitted with the ruling request, as were samples of certain non-originating and self-produced materials used in its production.  You have advised that the garlands do not presently qualify for preferential duty treatment under the NAFTA.

As part of the ruling request you submitted a bill of materials for style number 4338.  According to the bill of materials, the non-originating materials used in the production of the garlands includes certain plastic film imported from Taiwan.  The plastic film is imported into the United States through a West Coast port under an in-bond entry.  It is then transported to Brownsville, Texas, whence it is exported to Mexico, thereby canceling the in-bond entry.  The imported plastic film is classified in subheading 3920.42.5000, HTSUS.

In Mexico the imported plastic film is combined with originating and non-originating materials to produce the imported electric garlands.  The production process undertaken in Mexico consists of the following.  Two strips of plastic film, each ninety feet long but of different gauges, are fed through rollers, making certain that the “sticky” side faces out.  The film is then cut horizontally on each side from the outside edges toward the center by film cutters.  As the result of this process the non-originating plastic film is transformed from a strip of plastic film into a length of fringe, the individual strands of which are held together by a narrow strip of uncut plastic at the center of the article.

The cut film is then passed through a stuffing and spinning process where it is bound together with metal wire and twine, thereby creating a length of garland material.  You state that the garland material, i.e., the raw material, sans lights, used in the production of the imported electric garlands, is classified in subheading 9505.10.4020, HTSUS.  A sample of the garland material at this stage in the production process was submitted with your ruling request.

Once this process is completed the garland material is cut to the length required for the particular style of garland, then attached to a twister machine along with a set of lights.  The light sets, also imported from outside the territory of the NAFTA parties, are classified in subheading 9405.30.0010, HTSUS.  A full description of this stage in the production process was contained in your ruling request.

As noted above, both the imported electric garland and the light set - a non-originating material used in the production of the imported good, are classified respectively, in subheadings 9405.40, and 9405.30, HTSUS.  Since both materials are classified in heading 9405, HTSUS, you note that the good does not satisfy the applicable rule of origin which requires either a change to subheadings 9405.10 through 9405.60 from any other chapter, or an alternative change in classification plus a regional value content requirement.

However, for purposes of calculating the regional value content of the imported garlands under the alternative rule of origin you have asked whether the self-produced garland material used in the production of the good can be designated as an intermediate material and, as such, whether it will qualify as an originating material.  If so designated, and assuming that the self-produced garland material qualifies as originating, you contend that the electric garlands will have a regional value content of 80.94 percent under the net cost method and will qualify as an originating good for purposes of the NAFTA.

ISSUES:

The issues presented are:  (1) whether for purposes of determining the regional value content of the imported electric garlands, the self-produced garland material qualifies as an originating material; and (2) whether the imported electric garland qualifies as an originating good for purposes of the NAFTA.

LAW AND ANALYSIS:

Section 4 of the Appendix to part 181, Customs Regulations, (19 C.F.R. pt. 181 app.; NAFTA Rules of Origin Regulations (the "ROR")), sets forth the rules for determining whether a good originates in the territory of a NAFTA party.  A good will originate, e.g., if it was "wholly obtained or produced" in accordance with section 4(1) ROR, or if it satisfies the applicable change in tariff classification, the applicable regional value-content requirement or combination thereof under section 4(2).  See 19 C.F.R. pt. 181, app., § 4; General Note (GN) 12, HTSUS.

The imported electric garland is classified in subheading 9405.40.8000, HTSUS.  The applicable rule of origin for goods classified in this subheading provides that a good so classified will be considered originating for purposes of NAFTA if all the non-originating materials used in the production of the good undergo:

(A)  A change to subheadings 9405.10 through 9405.60 from any other chapter;

(B)  A change to subheadings 9405.10 through 9405.60 from subheadings 9405.91 through 9405.99, whether or not there is also a change from any other chapter, provided there is a regional value content of not less than:

(1)  60 percent where the transaction value method is used, or

(2)  50 percent where the net cost method is used.

HTSUS, GN 12(t)94.8.  You state that because the light set - one of the non-originating materials used in the production of the good, and the good itself are both classified in heading 9405, HTSUS, the imported electric garland does not satisfy the applicable rule of origin and therefore does not qualify for preferential treatment under the NAFTA.  For purposes of the alternative rule set forth in GN 12(t)94.8(B), however, you submit that the garlands would qualify for preferential duty treatment under the NAFTA if the plastic garland material were designated as an intermediate material.  Accordingly, you have asked whether it is possible to designate the plastic garland material produced in Mexico as an intermediate material.

By designating the self-produced garland material as an intermediate material, the value of any non-originating materials, such as the plastic film in this instance, used by the producer in the production of that self-produced item would not be included in the value of non-originating materials for purposes of determining the regional value content of the imported electric garlands, provided the self-produced material, i.e., the garland material, qualifies as an originating material and is designated as being an “intermediate material.”  19 C.F.R. pt. 181 app. § 6(4).

The rules for designating a self-produced material are set forth in section 7(4)-(5) of the ROR.  Section 7(5) of the ROR provides in pertinent part that:

(a) in order to qualify as an originating material, a self-produced material that is designated as an intermediate material must qualify as an originating material under these Regulations;

(b) the designation of a self-produced material as an intermediate material shall be made solely at the choice of the producer of that self-produced material....

19 C.F.R. pt. 181 app. § 7(5)(a)-(b).

Based on the information submitted, the non-originating plastic film undergoes a change in tariff classification from subheading 3920.42.5000, HTSUS, to subheading 9505.10.4020, HTSUS, as a result of the manufacturing process in Mexico leading to the production of the self-produced garland material.  The applicable rule of origin in this instance requires a change to heading 9505 from any other chapter.  Accordingly, based on the information submitted, and assuming that any other non-originating materials used in the production of the garland material also undergo a change in tariff classification, the self-produced garland material will qualify as an originating material under the ROR if so designated by the producer.

However, despite this, the imported electric garlands still do not qualify as originating goods for purposes of the NAFTA.  The applicable rule of origin is phrased in the alternative and requires either a change in tariff classification or a change in tariff classification plus a regional value content of not less than sixty percent under the transaction value method, or not less than fifty percent under the net cost method.  HTSUS, GN 12(t)94.8.  In the instant case, the electric garlands do not satisfy the rule of origin set forth in GN 12(t)94.8(A) because - the designation of the intermediate material notwithstanding - not all the non-originating materials, viz., the light set, undergo a change in tariff classification.  In addition, the electric garlands do not satisfy the rule of origin set forth in GN 12(t))(94.8(B) because while the rule requires, inter alia, that there be a change in tariff classification to subheadings 9405.10 through 9405.60 from subheadings 9405.91 through 9405.99, none of the non-originating materials used in the production of the good are classified in subheadings in 9405.91 through 9405.99.  The fact that the good may satisfy the regional value content component of the rule of origin does not exempt it from the requirement that there also be a change in tariff classification.  

HOLDING:

In conformity with the foregoing, the self-produced garland material qualifies as an intermediate material if so designated by the producer.  The imported electric garlands do not qualify for preferential treatment under the NAFTA.

Sincerely,

Thomas L. Lobred

Chief, Value Branch

