HQ 230909

June 24, 2005

DRA-4 RR:CR:DR 230909  RDC

CATEGORY:  Protest

Customs and Border Protection

Assistant Port Director, Trade Operations

610 S. Canal Street

Room 306

Chicago, IL 60607

Att:  Mary Aikens

RE:
Protest number 3901-05-100088;  Jim Beam Brands Co.;  19 U.S.C. § 1313(d);  19 U.S.C. § 1313(j)(1);  26 U.S.C. § 5062;  tequila;  distilled spirits;  evidence of exportation;  class 9 bonded warehouse;  duty-free store;  19 C.F.R. § 191.2(m).  

Dear Sir or Madam:


Protest number 3901-05-100088, filed by Jim Beam Brands Co. (Beam), on 1/20/2005 was forwarded to this office pursuant to a request for further review and received on 3/16/2005.  

FACTS:  


Beam filed a drawback claim for Internal Revenue (IR) tax paid on “El Tesoro Tequila.”  According to the CBP form 7551, drawback entry, drawback is claimed per 19 U.S.C. § 1313(d).  The “entry type code” is shown as “42.”  The tequila is said to have been the subject of an entry at a zero duty rate from Mexico.  IR tax was assessed at $13.50 per fluid gallon.  Mexico is also stated as the country of origin on the entry summary.  The invoice from “El Tesoro De Don Felipe” at Arandas, Jalisco, Mexico, shows Beam as the purchaser and shipment recipient of an amount of tequila.  The information on the invoice corresponds to the information provided on the entry summary.  


The “Notice of Intent to Export, Destroy or Return Merchandise for Purposes of Drawback” (CBP 7553), received 4/14/2003, reflects that 150 cases of El Tesora Tequila were intended to be exported and that CBP waived examination of the tequila on 4/14/2003.  The Notice of Intent to Export also states that drawback “is to be filed as unused merchandise drawback” per 19 U.S.C. § 1313(j)(1).  The country of ultimate destination is stated as “Duty Free Store.”  A bill of lading (BOL) is supplied that reflects that an amount of tequila was sold and shipped to a “duty-free” company in Texas and notes at the bottom that “this order is shipping to a C[ustoms] B[onded] W[arehouse].”  


A CBP form 7512, “Transportation Entry and Manifest of Goods Subject to Customs Inspection and Permit,” reflects that tequila entered from Mexico by Beam, was to be shipped in bond from Kentucky to Brownsville Texas.  The “final foreign destination” is stated as “duty free store” and the consignee is “U.S. Customs Service,” in care of the same duty-free company in Texas as appears on the BOL.  A document issued by the carrier contains a signature verifying that the tequila was received in Texas by the “duty-free” company on 4/21/2003.  


On 10/20/2004 the Chicago drawback office (Chicago) sent a CBP form 29, Notice of Action, denying this claim (and others filed by Beam) because it did not meet the requirements in 19 C.F.R. § 191.161 which provides for refund of Internal Revenue (IR) tax paid on unmerchantable distilled spirits, among other alcoholic beverages.  On the CBP form 19, Protest, Chicago states that “there was no evidence presented that any of the merchandise was unmerchantable or does [sic] not conform to sample or specifications.”  

ISSUES:  

1.  Is Beam entitled to drawback of the IR taxes paid upon entry of the tequila per 26 U.S.C. § 5062?

2.  Is Beam entitled to drawback of the IR taxes paid upon entry of the tequila per 19 U.S.C. § 1313(j)(1), unused merchandise drawback?  

LAW AND ANALYSIS:  

1.  Is Beam entitled to drawback of the IR taxes paid upon entry of the tequila per 26 U.S.C. § 5062?


Chicago denied the protested drawback claim because it did not meet the requirements in 19 C.F.R. § 191.161.  The CBP regulations at § 191.161 provide:  

Section 5062(c), Internal Revenue Code, as amended (26 U.S.C. 5062(c)), provides for the refund, remission, abatement or credit to the importer of internal-revenue taxes paid or determined incident to importation, upon the exportation, or destruction under Customs supervision, of imported distilled spirits, wines, or beer found after entry to be unmerchantable or not to conform to sample or specifications and which are returned to Customs custody.

Section 191.161 implements 26 U.S.C. § 5062 of the Internal Revenue Code:  

Upon the exportation of imported distilled spirits, . . . upon which the duties and internal revenue taxes have been paid . . . which have been found after entry to be unmerchantable or not to conform to sample or specifications, and which have been returned to customs custody, the Secretary shall, under such regulations as he shall prescribe, refund, remit, abate, or credit, without interest, to the importer thereof, the full amount of the internal revenue taxes paid or determined with respect to such distilled spirits . . . .  

(26 U.S.C. § 5062(c)(1)).  It is correct that 19 C.F.R. § 191.161 and 26 U.S.C. § 5062(c) authorize drawback only on distilled spirits, wines, and beer that “have been found after entry to be unmerchantable or not to conform to sample or specifications” if the other requirements are met.  We agree that there is no evidence that the tequila on which Beam claimed drawback here is unmerchantable.  In HRL 229320 (7/29/2002) and HRL 229322 (12/19/2001) we stated that the right to drawback per 26 U.S.C. § 5062(c) was provided only when all the requirements therein were met.  Absent evidence that the tequila was unmerchantable, 26 U.S.C. § 5062(c) does not apply to Beam’s drawback entry.  


According to the drawback entry, drawback is claimed per 19 U.S.C. § 1313(d), which only provides drawback upon the exportation of the named goods when manufactured with domestic alcohol or in the U.S.  There is no evidence that the tequila at issue was manufactured with U.S. alcohol or in the U.S.  Further, the supplied entry summary states that Mexico is the county of origin for the imported tequila.  Accordingly, drawback per § 1313(d) cannot be paid on the protested drawback entry because there is no evidence that it was produced in the U.S. or with U.S. origin alcohol.  But, there is evidence in the documents filed by Beam to conclude that it was claiming drawback per § 1313(j), unused merchandise drawback, on the tequila.  


On the drawback entry the “entry type code” is given as “42,” which designates a claim for unused merchandise drawback per § 1313(j)(1).  The Notice of Intent to Export also states that drawback “is to be filed as unused merchandise drawback” per 19 U.S.C. § 1313(j)(1).  In addition, in its protest, Beam states that unused merchandise drawback was claimed on the tequila.  Accordingly, we now consider the protested drawback claim under § 1313(j)(1).  Section 1313(j)(1) provides for drawback to the exporter of “any duty, tax, or fee imposed under Federal law upon entry or importation” if such imported merchandise is not used within the U.S. and is exported or destroyed under CBP's supervision, within three years from the date of importation.  


In Beam’s case however, there is no evidence that the tequila was exported and therefore, drawback per § 1313(j)(1) should be denied.  The CBP regulations at 19 C.F.R. § 191.2(m) define “exportation” as 

the severance of goods from the mass of goods belonging to this country, with the intention of uniting them with the mass of goods belonging to some foreign country. An exportation may be deemed to have occurred when goods subject to drawback are admitted into a foreign trade zone in zone-restricted status, or are laden upon qualifying aircraft or vessels as aircraft or vessel supplies in accordance with § 309(b) of the Act, as amended (19 U.S.C. 1309(b)) (see §§ 10.59 through 10.65 of this chapter).

(19 C.F.R. § 191.2(m)(1)).  The United States Customs Court, relying on the leading case on export, Swan & Finch Co. v. United States, (190 U.S. 143, 145 (1903)), among other cases, has explained what “exportation” means:  

‘Exportation’ has been defined by the U.S. Supreme Court as ‘(1) a severance of goods from the mass of things belonging to (the country of exportation) with (2) an intention of uniting them to the mass of things belonging to some foreign country.’ Swan & Finch Co. v. United States, 190 U.S. 143, 145 (1903). Both the element of severance as well as the element of intent must not only exist but coincide in order to constitute an act of exportation. Moore Dry Goods Co. v. United States, 11 Ct. Cust. App. 449, T.D. 39531 (1923); United States v. National Sugar Refining Co., 39 CCPA 96, C.A.D. 470 (1951); Nassau Distributing Co. v. United States, 29 Cust. Ct. 151, C.D. 1459 (1952).  The ‘severance of goods from the mass of things belonging to (the country of exportation)’ has been construed by our appellate court as meaning that the goods in question have been physically carried out of the country of exportation. See, e.g., National Sugar Refining Co., 39 CCPA at 101. 

(United States v. National Sugar Refining Company, 488 F. Supp. 907, 908 (Cust. Ct. 1980.)  


It is apparent from the evidence that the tequila was delivered to a “duty-free” store in Texas.  The CBP form 7512 reflects that the tequila was to be shipped in bond from Kentucky to Brownsville, Texas and that the “final foreign destination” was a “duty free store.”  The consignee was “U.S. Customs Service,” in care of the same duty-free company as appears on the BOL.  A document issued by the carrier contains a signature that seems to verify that the tequila was received in Texas by the “duty-free” company.  Duty-free sales enterprises, which are administratively referred to as “duty-free stores,” are class 9 bonded warehouse (see 19 U.S.C. § 1555(b)) authorized to sell conditionally duty-free merchandise to persons exiting the customs territory.  Delivery of goods to a duty-free store in Texas is not an exportation.  


There is no evidence presented to support the contention that the tequila was severed from the mass of goods belonging to the U.S. since Texas is within the U.S.  Further, there is no evidence of the intention of uniting the tequila with the mass of goods belonging to any foreign country.  All the relevant documents state that the Beam’s intended destination for the tequila was the duty-free store in Texas.  Further, there is no evidence that the tequila was “physically carried out of the” the U.S. (see United States v. National Sugar Refining Company, 488 F. Supp. 907, 908 (Cust. Ct. 1980)).  Finally we note that there is no legal basis for concluding that goods delivered to a duty-free store must eventually be physically carried out of the U.S. with the intention of not returning the goods to the U.S.  Duty-free stores are not prohibited from selling goods on which all applicable duties, taxes and fees have been paid, for use within the U.S.  

HOLDINGS:  

1.  Beam is not entitled to drawback of the IR taxes paid upon entry of the tequila per 26 U.S.C. § 5062 because there is no evidence that the tequila was unmerchantable.  

2.  Beam is not entitled to drawback of the IR taxes paid upon entry of the tequila per 19 U.S.C. § 1313(j)(1), unused merchandise drawback, because there is no evidence that the tequila was exported from the U.S.  

Therefore, this Protest should be DENIED in full.  In accordance with the Protest/Petition Processing Handbook  (CIS HB, January 2002, pp. 18 and 21), you are to mail this decision, together with the Customs Form 19, to the protestant no later than 60 days from the date of this letter.  Any reliquidation of the entry in accordance with the decision must be accomplished prior to mailing of the decision.  Sixty days from the date of the decision the Office of Regulations and Rulings will make the decision available to CBP personnel, and to the public on the CBP Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.

Sincerely,

Myles B. Harmon, Director

Commercial Rulings Division
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