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HQ 116616   







February 27, 2006







VES- 3-RR:BSTC:CCI             116616  GOB

CATEGORY:   Carriers 

David J. Levine, Esq.

McDermott Will & Emery

600 Thirteenth Street, N.W.

Washington, D.C. 20005-3096

RE:
46 U.S.C. App. § 883; Continuity of Transportation

Dear Mr. Levine:

This letter is in reply to your submission of February 23, 2006 on behalf of Syngenta Seeds, Inc. ("Syngenta"), wherein you request confirmation that a partial return shipment of a commodity on non-coastwise-qualified vessels to a U.S. port other than the port of lading does not violate 46 U.S.C. App. 

§ 883.  Our ruling on this matter is set forth below.  

FACTS:

You describe certain of the pertinent facts as follows:

Syngenta . . .  sells corn seed that it develops to farmers in the United States.  Among the corn seed sold by Syngenta are those containing various genetic traits developed by Syngenta, including a trait known as Bt10.  Corn products with the Bt11 trait, which confers protection against certain insect pests, have been approved for consumption in the United States, the European Union, Japan, and other countries.  In late 2004, it was discovered and reported to the Environmental Protection Agency, that a nearly identical, but unapproved, trait known as Bt10 was inadvertently used in several corn seed lines produced by Syngenta and sold to a small number of farmers in the U.S.  Because of its close similarity to Bt11, both the EPA and the FDA have announced that corn grain containing Bt10 can be sold in the United States for all purposes without further regulatory approval.  However, several foreign governments, including Japan, have not yet approved the importation of corn grain containing Bt10.  Since Syngenta's announcement of the possibility of the presence of trace amounts of Bt10 in corn sold for export, Japan has begun a testing program for Bt10 and has rejected portions of twelve corn shipments intended for importation into Japan. . . . Japanese regulatory authorities have directed the destruction or removal from the country of that corn grain.  Syngenta, although neither an exporter nor an importer of corn grain, is attempting to facilitate the redirection of this corn grain. . . . 

You further state in your letter as follows:

Upon arrival at the ports of entry in Japan, some portion of the corn grain in this shipment was tested by officials of the Japanese MAFF for the presence of Bt10.  Of the 4,201.151 metric tons of corn grain aboard the MV Eastern Queen delivered to Marubeni Corporation at Kashima Port in Japan, 2,400 metric tons tested positive for Bt10 and were denied entry into Japan.  The remaining 1,801.151 metric tons unloaded at Kashima Port tested negative for Bt10 and were permitted to be imported into Japan.  The 2,400 metric tons denied entry is being held in a bonded silo at the Japanese port.  Of the 35,574.167 metric tons of corn grain a board the MV Crystal Lily delivered to Tomen Corporation at Hachinohe Port in Japan, 1,095 metric tons tested positive for Bt10 and were denied entry into Japan.  The remaining 34,479.167 metric tons unloaded at Hachinohe Port tested negative for Bt10 and were permitted to be imported into Japan.  The 1,095 metric  tons of corn grain denied entry is currently being held in a bonded silo at the Japanese port.

. . . 

None of the Japanese purchasers had any intention at the outset of these transactions to sell any of the corn grain at issue to any customer in the United States.  Because entry into Japan was denied for the portions of the shipments that tested positive for the Bt10 trait, however, Syngenta is working with these Japanese companies to sell  the "rejected" volumes of corn grain to U.S. purchasers that will take delivery at one or more U.S. ports of entry, including the Port of Stockton, California. . . .  

. . . 

The circumstances of the corn grain shipments and transactions subject to this request are, for all relevant purposes, identical to the shipments covered by HQ 116518, HQ 116533 and HQ 116557.  All of the U.S. sellers intended to export and sell to specific Japanese customers for consumption in Japan all of the corn grain loaded onto vessels and shipped from the various U.S. ports earlier this year.  The Japanese customers, in turn, intended to enter and resell all of the corn grain to customers in Japan.  Documentary evidence in Attachment A and the affidavits from the Japanese purchaser in Attachment B support these facts.  Returning even a portion of the shipments to the United States is a losing proposition for the businesses involved in the transaction; they would never have intended to re-ship these commodities back to the United States.  Further, the activities undertaken at the port of entry in Japan, including the unloading of the grain into bonded silos for testing and, for the rest of the shipment that passed Japanese testing procedures, entry for consumption into Japanese customs territory for sale and use in Japan, clearly show an intent to enter the merchandise into Japan. 

With your submissions you have submitted the following documentation: affidavits from officials of the of the Japanese company which purchased the corn; invoices and bills of lading with respect to the shipments; test results from the shipments; and letters from the Japanese Ministry of Agriculture, Forestry and Fisheries. 

The affiants state in pertinent part as follows: the corn shipment was purchased with the intent of importing the corn into Japan for use as food, feed or for industrial purposes; and at no time did the purchaser purchase the corn with the intent of reselling it in the U.S.  The affiant also provides factual information which is consistent with the information you have provided in your submission.  You state that the corn was tested on November 11, 2005 and December 22, 2005. 

Two shipments of corn are at issue in this request.  Three previous ruling requests submitted by you on behalf of Syngenta involved a total of twelve shipments.

The corn which failed the inspection in Japan represents approximately nine percent of the corn shipped in the subject shipments.

ISSUE:

Whether the subject activity constitutes a violation of 46 U.S.C. App. § 883?

LAW AND ANALYSIS:

Generally, the coastwise laws prohibit the transportation of passengers or merchandise between points in the United States embraced within the coastwise laws in any vessel other than a vessel built in, documented under the laws of, and owned by citizens of the United States.  A vessel that is built in, documented under the laws of, and owned by citizens of the United States, and which obtains a coastwise endorsement from the U.S. Coast Guard, is referred to as "coastwise-qualified."

The coastwise laws generally apply to points in the territorial sea, which is defined as the belt, three nautical miles wide, seaward of the territorial sea baseline, and to points located in internal waters, landward of the territorial sea baseline.  In this letter, we will use the term “territorial waters” to include internal waters and navigable waters of the U.S.

Title 46, United States Code Appendix, § 883 (46 U.S.C. App. § 883), the coastwise merchandise statute often called the “Jones Act”, provides in part that:  "No merchandise . . . shall be transported . . .  between points in the United States . . . either directly or via a foreign port, or for any part of the transportation, in any other vessel than a vessel built in and documented under the laws of the United States and owned by persons who are citizens of the United States . . ." 

Section 4.80b(a), CBP Regulations (19 CFR 4.80b(a)) provides, in pertinent part:

A coastwise transportation of merchandise takes place, within the meaning of the coastwise laws, when merchandise laden at a point embraced within the coastwise laws (“coastwise point”) is unladen at another coastwise point, regardless of the origin or ultimate destination of the merchandise.

The plain meaning of the statute prohibits merchandise from being transported on a non-coastwise-qualified vessel between points in the United States.  The words "either directly or via a foreign port" were inserted in the original statute (46 U.S.C. App. § 883) by the Congress in 1893.  Congress, seeing how easily the protection to American shipping would be vitiated by a simple transshipment of the same cargo, inserted these words to prohibit such transshipments.

In determining whether merchandise which is transported from one point in the United States, to a point in a foreign country, and then to another point in the United States is subject to the prohibition in section 883 by virtue of being transported between coastwise points "via a foreign point," we have relied upon the holding of the Supreme Court in The Bermuda, 70 U.S. 514 (1865). 

In that decision, the Court held that:

A transportation from one coastwise point to another remains continuous, so long as intent remains unchanged, no matter what stoppages or transshipments intervene (70 U.S. at 553).  

The Court went on to reaffirm the longstanding rule that:

[E]ven the landing of goods and payment of duties does not interrupt the continuity of the voyage of the cargo, unless there be an honest intention to bring them into the common stock of the country.  If there be an intention, either formed at time of original shipment, or afterwards, to send the goods forward to an unlawful destination, the continuity of the voyage will not be broken, as to the cargo, by any transactions at the intermediate port (70 U.S. at 554).

The Attorney General of the United States relied upon The Bermuda in his consideration of the applicability of section 883 to certain transportation.  In 34 Op. Atty. Gen. 335 (1924) (see  also, 32 Op. Atty. Gen. 350 (1920), concerning the transportation of fish from Alaska to a United States point via Vancouver, British Columbia, Canada), the Attorney General considered the

applicability of section 883 to the transportation of grain from Chicago or Milwaukee to a Canadian port in non-coastwise-qualified vessels.  The grain was unladen into an elevator where it remained for an indefinite time until it was loaded into railroad cars for transportation by rail to points in New England.  In some instances the grain had already been sold for delivery at an American port when it reached the Canadian port, while in other instances there was an existing intent to ship the grain to the Canadian elevator

for storage in anticipation of demands for future deliveries for domestic consumption in Canada, for export abroad, or for sale and delivery in the United States.

The Attorney General's opinion was requested as to whether the transportation of the grain in the manner described violated section 883.  As to grain which had been consigned through the Canadian port to a point in the United States or which had been shipped with the intention that the grain should ultimately be shipped to a point in the United States, it was the Attorney General's opinion "that such transportation is without a doubt in

violation of [section 883]."  34 Op. Atty. Gen. at 357.  When there was no intent by the shipper to transship the grain to a United States port or place, it was the Attorney General's opinion that "only general rules of law may be laid down."  34 Op. Atty. Gen. at 362.  The general rule of law given by the Attorney General in this case was that "the intention of the shipper is the controlling factor."  34 Op. Atty. Gen. at 363. 

The Attorney General also stated that:

. . . [W]hether the facts presented in any particular case come within such rules must be determined by the officer charged with the administration of that Act.  34 Op. Atty. Gen. at 362.

U.S. Customs and Border Protection ("CBP") is the agency charged with the administration of section 883.  We have issued a number of rulings on the applicability of section 883 to the transportation of merchandise between   coastwise points via a foreign port.  In these rulings, we have held, as did the Supreme Court in The Bermuda, that an "honest intention to bring the goods [transported] into the common stock of the [intermediate foreign] country" is required to break the continuity of transportation between coastwise points via a foreign point.  We have held that an intent to export merchandise after its transportation from the United States to an intermediate foreign port is not, by itself, sufficient to break the continuity of the transportation, when the merchandise is transported onward from the intermediate foreign port to a second point in the United States.  We have also held that when, at the time of shipment of merchandise from the United States to an intermediate foreign port, there existed the expectation that a substantial portion of the merchandise would not be consumed in the country of the foreign port, entry through the foreign country's customs and payment of duty is not considered to break the continuity of the transportation when any of the merchandise is transported onward to a second point in the United States.

In HQ 116518, dated August 9, 2005, HQ 116533 dated September 8, 2005, and HQ 116557, dated October 25, 2005, we determined that, with respect to numerous shipments of corn, Syngenta had provided information and documentation which was adequate to establish that there was an intention on the part of the various involved parties for the subject goods to enter the commerce of Japan.

Upon a review of all of the relevant facts, we conclude that Syngenta has provided information and documentation which is adequate to establish that there was an intention on the part of the various involved parties for the subject goods to enter the commerce of Japan.  Therefore, we find that the continuity of transportation of the goods was broken by the denial of entry by the government of Japan.  Accordingly, the use of a non-coastwise-qualified vessel for any portion of the transportation of the goods which failed inspection in Japan back to other than the U.S. port of lading will not be a violation of 46 U.S.C. App. § 883.     

Our determination is consistent with our determinations in HQ 116518, HQ 116533, and HQ 116557.

HOLDING:

Syngenta has provided information and documentation which is adequate to establish that there was an intention on the part of the various involved parties for the subject goods to enter the commerce of Japan.  Therefore, we find that the continuity of transportation of the goods was broken by denial of entry by the government of Japan.  Accordingly, the use of a non-coastwise-qualified vessel for any portion of the transportation of the goods which failed inspection in Japan back to other than the U.S. port of lading will not be a violation of 46 U.S.C. App. § 883.
Sincerely,

Glen E. Vereb

Chief

Cargo Security, Carriers and Immigration Branch

