HQ H121457
October 31, 2011
OT:RR:CTF:ER  H121457 TT
Ms. Melissa Edwards
Office of Administration
U.S. Customs and Border Protection
Office of Administration
6650 Telecom Drive, Suite 100
Indianapolis, IN 46278
RE:
Affected Domestic Parties, Continued Dumping and Subsidy Offset Act of 2000
Dear Ms. Edwards:

This is in response to two requests for internal advice, H101476 dated, July 23, 2009, and H121457 dated, August 31, 2010, submitted pursuant to 19 C.F.R. § 177.11.  The requests seek guidance regarding the request for reconsideration pursuant to 19 C.F.R. § 159.64(c)(3) of a denial of a distribution under the Continued Dumping and Subsidy Offset Act (“CDSOA”) of 2000 filed on behalf of Wellman Plastics Recycling, LLC (“Wellman Plastics”).   Since both the 2009 and 2010 requests involve the same facts and legal issues, this letter is a response to both requests.  However, because the 2009 request was untimely as discussed below, and therefore denied, this letter will substantively address only the issue presented in the 2010 request.
FACTS:


On May 29, 2009, U.S. Customs and Border Protection (“CBP”) published a notice in the Federal Register of its intent to distribute assessed antidumping and countervailing duties to certain U.S. businesses, individuals, and associations pursuant to the CDSOA for Fiscal Year 2009.  See Distribution of Continued Dumping and Subsidy Offset to Affected Domestic Producers, 74 Fed. Reg. 25, 814 (May 29, 2009) (“FY 09 Distribution Notice”).  Wellman, Inc. is listed as an affected domestic producer for antidumping orders A-580-839, A-585-833, and A-570-905, which cover certain polyester staple fiber (“PSF”) from the Republic of Korea, Taiwan and China.  Wellman Plastics claims that it is a successor to Wellman, Inc. and should thus, be entitled to Wellman, Inc.’s distribution. 
On July 24, 2009, the Revenue Division of CBP received Wellman Plastics’ claim for a CDSOA offset distribution from antidumping duties collected on entries of imported merchandise that liquidated during Fiscal Year 2009.  In its certification of eligibility, Wellman Plastics furnished a copy of its October 22, 2008, Asset Purchase Agreement between sellers, Wellman, Inc., Josdav, Inc., Carpet Recycling of Georgia, Inc., and buyer, Johnsonville Acquisition Company, LLC.  Johnsonville Acquisition Company, LLC later changed its name to Wellman Plastics Recycling, LLC by filing a Certificate of Amendment with the Delaware Secretary of State.  This Asset Purchase Agreement sold Wellman, Inc.’s remaining assets to Wellman Plastics.  According to Wellman Plastics’ submission, it only purchased 95% of the Johnsonville facility’s PSF production, which was one of two Wellman, Inc. PSF producing plants.  The other PSF producing plant, the Palmetto Plant, was sold to an unknown buyer.  Additionally, according to Wellman Plastics, prior to the October 22, 2008 Asset Purchase Agreement, the other 5% of Wellman, Inc.’s Johnsonville PSF production was sold to David C. Poole Company.  Although, at the time of the Asset Purchase Agreement Wellman, Inc. was undergoing bankruptcy, it thereafter emerged from bankruptcy and remains in existence.  However, Wellman, Inc. did not produce PSF nor did it file for PSF CDSOA distributions in 2009 and 2010.

On August 19, 2009, CBP denied Wellman Plastics’ request for a Fiscal Year 2009 CDSOA offset disbursement citing that it had not produced a product prior to the filing deadline for the 2009 fiscal year.  Pursuant to 19 C.F.R. § 159.64(c)(3), Wellman Plastics had thirty days from denial to file its request for reconsideration.  This letter was sent to the address provided by Wellman Plastics, however, it was returned to CBP as undeliverable as there was no mail receptacle at the address provided.  On December 4, 2009, CBP orally informed Wellman Plastics of CBP’s denial.  After providing CBP with its correct address, Wellman Plastics received the denial letter on December 11, 2009. The letter stated the following reason for its denial: 
Under 19 C.F.R. § 159.63(b)(3)(iii) the domestic producer must remain in operation and continue to produce the product covered by the particular order or finding under which distribution is sought.  The certifications CBP has received for case number(s) A-570-905, A-580-839, and A583-833, certifies that your company remains in operation but does not continue to produce the product covered by case number(s) A-570-905, A-580-839, and A583-833.  
On December 21, 2009, CBP received Wellman Plastics’ request for reconsideration of the denial citing 19 C.F.R. § 159.64(c)(3).  Subsequently, you forwarded Wellman Plastics’ reconsideration request to this office, requesting internal advice on whether Wellman Plastics is a successor to Wellman Inc’s CDSOA distributions.  
The second request for internal advice surrounds Wellman Plastic’s 2010 request for CDSOA distributions.  On July 28, 2010, CBP received Wellman Plastics fiscal year 2010 certification for eligibility for distributions from CDSOA of the same antidumping duty orders, A-580-839, A-585-833, and A-570-905, covering certain PSF from the Republic of Korea, Taiwan and China.  However, you placed the 2010 request on hold while awaiting our office’s 2009 internal advice.  Moreover, on August 19, 2010, you sent another request for internal advice to this office regarding Wellman Plastics’ 2010 request.
ISSUES: 
1.  Whether the 2009 request for reconsideration was timely. 
2.  Whether Wellman Plastics qualifies as a successor to an affected domestic producer to be eligible to receive a CDSOA disbursement for Fiscal Year 2010.
LAW & ANALYSIS:

1. Wellman Plastics’ 2009 Request for Reconsideration is Untimely


Initially, we address Wellman Plastics’ 2009 untimely request for reconsideration.  Requests for reconsideration are addressed in 19 C.F.R. § 159.64(c)(3), which states that: 

In any case where the distribution is not for the entire certified qualifying expenditure submitted by an affected domestic producer, and if the affected domestic producer believes that the reduction was the result of clerical error or mistake by Customs, it must file a request for reconsideration within 30 calendar days to the address given in the notification. . . .
(emphasis added).  CBP denied Wellman Plastics’ distributions on August 19, 2009 and, Wellman Plastics did not file a request for reconsideration until over four months later on December 21, 2010. The above quoted regulation explains that, Wellman Plastics had only thirty days to file its request and it did not meet the deadline.  Although, Wellman Plastics claimed that it first became aware of the denial on December 11, 2010, this was the result of it providing an erroneous address to CBP.  Wellman Plastics provided CBP with an address that did not contain a mail receptacle and thus, the U.S. Postal Service returned the letter as “undeliverable.”  Providing a functioning address is solely the 
responsibility of Wellman Plastics.  CBP’s regulation, 19 C.F.R. § 159.63(b)(1)(ii) explains that the contents of the CDSOA certificate must include “the address of the domestic producer (if a post office box, the secondary street address must also be included).”  Therefore, since Wellman Plastics exceeded the thirty day limit for filing a request for reconsideration, its request is denied as being untimely pursuant to 19 C.F.R. § 159.64(c)(3).

2. Wellman Plastics’ 2010 Request for CDSOA Distributions

On July 28, 2010, CBP received Wellman Plastics’ 2010 request for CDSOA distributions for antidumping duty orders, A-580-839, A-585-833, and A-570-905, covering certain PSF from the Republic of Korea, Taiwan and China.  CBP placed this request on hold and notified Wellman Plastics in a letter dated, August 31, 2010, that it was forwarding this request to our office for internal advice.  Wellman Plastics stated within its 2010 certification of eligibility for distribution that it was entitled to the distributions as a “successor” to Wellman Inc., a company that appears on the United States International Trade Commission’s (“USITC”) 2010 CDSOA distribution list for those antidumping duty orders.  However, Wellman Plastics must establish that it is a ‘successor’ pursuant to 19 C.F.R. § 159.61(b)((1)(i), in order for it to be entitled to CDSOA distributions for PSF. 
In 2000, Congress enacted the CDSOA as part of the Agriculture, Rural Development, Food and Drug Administration, and Related Agencies Appropriations Act of 2001, Pub. L. No. 106-387, §§ 1001-03, 114 Stat. 1549, 19 U.S.C. § 1675c (2000) (repealed 2006).
  Under the CDSOA, CBP reviews the producers’ certifications to determine whether they are eligible to receive payments and if so, the amount of their qualifying expenditures for reimbursement.  Upon certification, CBP distributes antidumping and countervailing duties collected from foreign producers to certain members of the domestic industry as reimbursement for specified qualifying expenditures. See also, 19 C.F.R. § 159.61(a).
Pursuant to 19 U.S.C. § 1675c (2004), antidumping and countervailing duties collected under the CDSOA are, “distributed on an annual basis under this section to the affected domestic producers for qualifying expenditures.”  The statute defines qualified claimants, known as affected domestic producers, as follows:

(b) Definitions.  As used in this section:

(1)  Affected domestic producer.  The term “affected domestic producer” means any manufacturer, producer, or farmer, rancher, or worker representative (including associations of such persons) that—

(A)  was a petitioner or interested party in support of the petition with respect to which an antidumping duty order, a finding under the Antidumping Act of 1921, or a countervailing duty order has been entered, and 

(B)  remains in operation. 
19 U.S.C. § 1675c(b).  CDSOA regulations further provide that one may be deemed an affected domestic producer by being a successor to a company that would be entitled to distributions.  Specifically, 19 C.F.R. § 159.61(b)(1)(i) explains that:  

In the case of a company that has succeeded to the operations of a predecessor company that appeared on the USITC list, the successor company may file a certification to claim an offset as an affected domestic producer on behalf of the predecessor company.  In its certification, the company must name the predecessor company to which it has succeeded and it must describe in detail the duly authorized succession by which it is entitled to file certification.
Thus, Wellman Plastics must demonstrate that it can claim CDSOA distributions “on behalf of” Wellman, Inc.

Wellman Plastics argues that it is a successor to Wellman, Inc., because it purchased some of Wellman, Inc.’s assets.  On October 22, 2008, Wellman Plastics, formerly known as Johnsonville Acquisition Company LLC, purchased assets of Josdav, Inc., Carpet Recycling of Georgia, Inc., and Wellman Inc. through an Asset Purchase Agreement.  According to Wellman Plastics’ October 7, 2010 letter to CBP, Wellman, Inc. had filed for bankruptcy and at the time of the Agreement it operated three production facilities in the United States.  Wellman Plastics purchased part of one of its production facilities, the Johnsonville, SC PSF producing plant, on October 22, 2008.  On that same day, the previously known Johnsonville Acquisition Company, amended its Certificate of Formation with the State of Delaware to reflect its new name of Wellman Plastics Recycling, LLC.  It is based on these facts that Wellman Plastics believes it is a successor and thus, warrants CDSOA distributions.  Wellman Plastics argues that, although it does not know what percentage of Wellman Inc.’s total assets it purchased, it does know that it bought approximately 95% of its PSF production, which is the subject merchandise of the antidumping duty order.  It believes that this demonstrates successorship.
Wellman Plastics has not adequately demonstrated successorship to entitle it to CDSOA distributions.  As explained in Wellman Plastics’ October 7, 2010 letter, it purchased only 95% of one of Wellman Inc.’s PSF producing facilities.  The other 5% of that facility was sold to another corporate entity, David C. Poole Company.  Therefore, Wellman Plastics has not demonstrated what percentage of Wellman, Inc.’s total PSF production it acquired.  A partial purchase of some of Wellman, Inc.’s PSF production facilities is not enough to establish successorship for CDSOA purposes.  Wellman Plastics must be able to identify which portion of Wellman Inc.’s qualifying expenses it is entitled to claim.  There are multiple companies that purchased part of Wellman, Inc.’s assets and Wellman, Inc. remains an ongoing concern.  Specifically, we are aware of three companies that purchased Wellman, Inc.’s  PSF production assets.  Wellman Plastics only knows what portion of one facility it purchased.  Thus, Wellman Plastics has not provided us with what portion of Wellman, Inc.’s total PSF production it actually purchased.  Therefore, Wellman Plastics is unable to demand what portion of Wellman, Inc.’s qualifying expenditures it is entitled to claim.
Moreover, even if Wellman Plastics provided the percentage of PSF production that it purchased, it must also be able to show that it is legally entitled to claim “on behalf of” Wellman Inc. and to describe in detail the duly authorized succession.  19 C.F.R. § 159.61(b)(1)(i).  Although, Wellman Plastics argues that, Wellman, Inc. has not produced PSF nor has it filed for PSF distributions in 2009 and 2010, this does not demonstrate that the right to CDSOA distributions were transferred to it by Wellman, Inc.  This merely establishes that Wellman, Inc. is not entitled to PSF CDSOA distributions for 2009 and 2010 because it failed to meet the production requirement, and not, whether Wellman, Inc. gave Wellman Plastics the legal right to collect distributions “on behalf of” it.  Wellman, Inc. continues to exist and since Wellman Plastics has not demonstrated that Wellman, Inc. transferred its legal right to CDSOA distributions, it cannot be a successor to it.  Wellman, Inc. retains the rights to claim CDSOA funds for qualifying expenses it incurred.  Should Wellman, Inc. restart PSF production, it would be able to claim CDSOA distributions for all of its qualifying expenditures.  Therefore, Wellman, Inc. retains its CDSOA rights, and Wellman Plastics cannot be deemed to be a successor to those rights.
HOLDING:


Wellman Plastics’ 2009 CDSOA request for reconsideration is denied as untimely.  Wellman Plastics is not entitled to 2010 CDSOA distributions for PSF based upon Wellman, Inc.’s qualifying expenditures.
You are to mail this decision to counsel for the importer no later than 60 days from the date of this letter.  On that date, the Office of International Trade will make the decision available to CBP personnel, and to the public on the Customs Home Page on the World Wide Web at www.cbp.gov, by means of the Freedom of Information Act, and other methods of public distribution.

Sincerely,

Myles B. Harmon, Director

Commercial and Trade Facilitation Division
� Wellman, Inc.’s President and CEO confirmed these facts in an email sent to Robert Taylor of Wellman Plastics’ dated, June 8, 2011.


� Although, we do not address the merits of the 2009 request for reconsideration since it was untimely, we note that Wellman Plastics did not produce PSF at the time of filing for CDSOA distributions.  However, producers must continue to be in production of the subject merchandise to be an affected domestic producer. See 19 C.F.R. § 159.63(b)(3)(iii); HQ H077235 (February 24, 2010). 


�  On February 8, 2006, Congress repealed the CDSOA, noting however that the repeal did not affect the distribution of duties paid on goods that entered the United States before October 1, 2007.  See Deficit Reduction Act of 2005, Pub. L. No. 109-171, § 7601(b), 120 Stat. 4, 154 (2006).
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