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CATEGORY: Marking

Paul Caron

Project Manager, Tailwind

Encore Path, Inc.

2400 Boston St., Ste. 362

Baltimore, MD 21224

Re: 
Request for binding ruling on the country of origin of a stroke rehabilitation system
Dear Mr. Caron,

This is in response to your request of March 23, 2011, for a country of origin determination on the Tailwind Stroke Rehabilitation Device.

FACTS:


The Tailwind Stroke Rehabilitation Device is an exercise device designed to improve arm function and range of motion in people with partial paralysis following a stroke or other neurological injury.  It uses repetitive arm motion along a track along with rhythmic auditory cues to reactivate neuromuscular pathways. 

The Tailwind device consists of the following sub-assemblies: Clamp assembly, Arm assembly, Truck assembly, Left and Right Counter assemblies, a T-handle assembly, a Chest pad assembly, and a Dome cover.  Each of these assemblies contains parts of Chinese and U.S. origin. The parts identified in the respective assemblies by Encore Path, Inc. that are not of U.S. origin are as follows: clamp assembly parts (clamp body, cross tube, cross tube lock shaft, cross tube lock handle, mirrored cross tube lock handle, latch retainer, lock pin, clamp movable pad, and retainer ring), arm assembly parts (arm plate, arm mount, mirrored arm mount, arm latch, arm rod, end rod arm stop, and arm pivot), truck assembly parts (truck body and delrin truck bearing), left and right counter assemblies (counter body clamp, counter clamp element), t-handle assembly parts (t-handle post grip, t-handle grip, handle core, and handle angle plate), and chest pad center assembly parts (center tube pivot sleeve, center mounting plate, center tube link pivot, center tube back pivot, tube end pivot, pad tube outer, clamp link, center height clamp, inner pad tube, chest pad arm attachment, chest pad arm, center clamp lever).  
You state that 136 parts in the Tailwind device are of U.S. origin, and that these comprise the majority of the component cost and the sales cost of the final product.  The individual parts of U.S. origin in the respective assemblies identified by the importer are as follows: Clamp assembly parts (stainless steel dowel pin, compression spring, socket head cap screw, spring ball plunger, flat head socket cap screw, e-style retaining ring, spring ball plunger with nylon ball, quick release, thumb screw, riv-nut, rubber dome pad, and an adhesive threadlocker), arm assembly parts (arm housing, set screw, steel dowel pin, compression spring, tri p torx tread forming, socket cap screw, and E style retaining ring), truck assembly parts (cir-clip retaining ring, spring pin, linear ball bearing, and polyurethane bumper), counter assembly parts (button head screw, tri p torx tread forming, foam pads, wire harness, switch, 3½  digital counter, and a AAA battery), wire harness counter assembly parts (AAA battery holder, 26 AWG wires, 5 pin housing, socket crimp terminal, switch, and heatshrinks), the counter assembly (counter body, cover plate, counter body, counter body end cover), T-handle assembly (flat head socket cap, set screws), and the chest pad assembly (chest pad, chest pad mount, and center dust cover, tri p torx tread forming, socket cap screw, disc spring, hex locknut, socket cap, spring pin, socket head cap screw, flat washer, set screw w/ cone point, spring pin, rolled spring, headless clevis pin w/ retaining rings, flat head socket cap, socket head cap screw, rubber center support pad, and a quick release). 


You identify 91 distinct steps in the assembly of the above components in the U.S. into the final product, in addition to 20 steps involved in the final testing of the Tailwind rehab device.  The assembly steps generally involve inserting the finished parts into the correct slots and screwing them together.  Some components are also soldered or glued together.  You further state that the assembly process requires several custom made tools.
ISSUE:


Whether the imported components of the Tailwind Stroke Rehabilitation Device are substantially transformed when assembled into the completed device in the U.S.
LAW AND ANALYSIS:

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), requires that, unless excepted, every article of foreign origin (or its container) imported into the U.S. shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the article (or container) will permit in such a manner as to indicate to the ultimate purchaser in the U.S. the English name of the country of origin of the article.  The term "country of origin" is defined in 134.1(b), Customs Regulations (19 CFR 134.1(b)), as the "country of manufacture, production, or growth of any article of foreign origin entering the U.S." Further work or material added to an article in another country

must effect a substantial transformation in order to render such other country the "country of origin" within this part.   

By definition, only merchandise which is “of foreign origin” is subject to the requirements of 19 U.S.C. 1304.  Stated differently, products of the U.S. are not subject to these requirements.  

A substantial transformation occurs when an article emerges from a process with a new name, character or use different from that possessed by the article prior to processing.  A substantial transformation will not result from a minor manufacturing or combining process that leaves the identity of the article intact.  See United States v. Gibson-Thomsen Co., 27 C.C.P.A. 267 (1940); and National Juice Products Association v. United States, 628 F. Supp. 978 (Ct. Int’l Trade 1986).  
Where it is determined that substantial transformation has occurred, the imported components are excepted from marking pursuant to 19 C.F.R. §134.35, which provides, in pertinent part, as follows:

134.35 Articles substantially changed by manufacture. 

(a) Articles other than goods of a NAFTA country. An article used in the United States in manufacture which results in an article having a name, character, or use differing from that of the imported article, will be within the principle of the decision in the case of United States v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98). Under this principle, the manufacturer or processor in the United States who converts or combines the imported article into the different article will be considered the "ultimate purchaser" of the imported article within the contemplation of section 304(a), Tariff Act of 1930, as amended (19 U.S.C. 1304(a)), and the article shall be excepted from marking. The outermost containers of the imported articles shall be marked in accord with this part.

In determining whether the combining of parts or materials constitutes a substantial transformation, the issue is the extent of operations performed and whether the parts lose their identity and become an integral part of the new article. Belcrest Linens v. United States, 573 F. Supp. 1149 (Ct. Intl. Trade 1983), aff'd, 741 F.2d 1368 (Fed. Cir. 1984). Assembly operations which are minimal or simple, as opposed to complex or meaningful, will generally not result in a substantial transformation.  See C.S.D. 85-25, 19 Cust. Bull. 544 (1985).
Additionally, factors such as the resources expended on product design and development, the extent and nature of post-assembly inspection and testing procedures, and worker skill required during the actual manufacturing process will be considered when determining whether a substantial transformation has occurred. No one factor is determinative.

CBP has addressed numerous situations involving the assembly of various components into a final product, and whether this constitutes a substantial transformation.  CBP has stated in several rulings that when each of the components remain intact upon assembly and do not undergo any change in their physical dimensions or otherwise lose their identity, no substantial transformation occurs.  See e.g., HQ H035441, dated September 11, 2008 (lap band device), and HQ 734214, dated November 18, 1991 (fishing rods).  Accordingly, CBP ruled in these cases that the country of origin of the merchandise was the place where the components were made and not the place where the simple assembly took place.  In HQ 561765, dated April 2002, we further noted that because the use of various imported castings was predetermined at the time of importation, the assembly of the castings into the final product—i.e., Ellis clamps—was not a substantial transformation.   
However, CBP has found that imported components are substantially transformed when assembled to the point where they lose their identity and form a new and different article.  In HQ 562558, dated December 31, 2002, and HQ 734859, dated March 22, 1993, CBP held that the U.S. assembly of a lamp from numerous imported parts constituted a substantial transformation of the parts, and that the country of assembly was the country of origin of the finished lamp.  The assembly involved processes such as joining the parts with screws, nuts and bolts, gluing and soldering.  The parts were imported into the country of assembly in a finished condition and were physically joined to the emerging new article, losing their separate identities.
Similarly, in HQ H026666, dated July 21, 2008, CBP considered the country of 
origin and marking requirements of the Model 2000 Digital Multimeter (DMM), a “versatile piece of electrical test and measurement equipment, which measures different electrical characteristics such as: voltage, resistance and amps.” According to the manufacturer, the finished DMM was assembled in the United States from several different components and sub-assemblies manufactured in several different countries.  The sub-assemblies were put together into a metal chassis to create an electrically functional unit in the U.S.  CBP found that combining the sub-assemblies and components together in the U.S. formed a new article with a new identity and use different and distinct from their identity and use prior to the final assembly operation performed in the U.S.  
In HQ 561258, dated April 15, 1999, CBP found that the assembly of office workstation furniture in the U.S. from U.S. and Italian components constituted a substantial transformation, making the U.S. the country of origin.   CBP found that the imported components lost their identity as leg brackets, drawer units, panels, etc. when they were assembled together to form a workstation.  
We find that the assembly of the Tailwind stroke rehab system is similar to the scenarios discussed in HQ 562558, HQ H02666, HQ 734097, and HQ 561258, inasmuch as it entails the assembly of 136 components of U.S. origin (which also account for a majority of the cost) combined with the listed foreign parts in 91 steps to produce a new product.  The assembled components lose their individual identities and merge into a new and different article of commerce in the U.S.  The imported components are substantially transformed and as such, the subject merchandise is excepted from the marking requirements of 19 U.S.C. §1304, per 19 CFR 134.35(a).
HOLDING:

The imported components for the Tailwind Stroke Rehabilitation Device are substantially transformed in the United States.  As such, per 19 CFR 134.35(a), the U.S. assembler is considered the ultimate purchaser of the imported components.  Accordingly, the imported components are excepted from the marking requirements of 19 U.S.C. §1304, but the outermost containers must be marked at the time of importation.
However, whether an article may be marked with the phrase "Made in the USA" or similar words denoting U.S. origin, is an issue under the authority of the Federal Trade Commission (FTC). We suggest that you contact the FTC Division of Enforcement, 600 Pennsylvania Avenue, N.W., Washington, D.C. 20580 on the propriety of proposed markings indicating that an article is made in the U.S.

A copy of this ruling letter should be attached to the entry documents filed 

at the time the goods are entered.  If the documents have been filed without a

copy, this ruling should be brought to the attention of the CBP officer handling the 

transaction. 
Sincerely,

Monika R. Brenner, Chief
Valuation and Special Programs Branch
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