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HQ H250175
May 19, 2014
L1Q-15:OT:RR:BSTC:CCR H250175 KLQ
CATEGORY:  Carriers

Mr. Frank X. Dipolito
Swain & Dipolito, LLP
555 East Ocean Boulevard, Suite 600

Long Beach, California 90802-5052
RE:
Reconsideration of HQ H086062 (Mar. 12, 2010); 26 U.S.C. §§ 4461 and 4462; 19 C.F.R. § 24.24; Harbor Maintenance Fees. 

Dear Mr. Dipolito:
This is in response to your January 24, 2014, letter in which you request reconsideration of HQ H086062 (Mar. 12, 2010) on behalf of your client The Jankovich Company (“Jankovich”). In HQ H086062, Customs and Border Protection (“CBP”) held that the transportation of bulk petroleum products from the Jankovich facility located at the Port of Los Angeles to the Port of San Diego was subject to the Harbor Maintenance Fee (“HMF”) pursuant to 26 U.S.C. § 4462(g)(1) and 19 C.F.R. 24.24(d)(2). We have reviewed your request for reconsideration. Our decision follows.  
FACTS


The Jankovich Company distributes bulk petroleum products for the propulsion and operation of vessels. The bulk petroleum products are delivered to the vessels via barges and similar tank vessels and used by those vessels receiving them as bunker fuel. The deliveries are made to the vessels that are docked using harbor anchorages.  The vessels use the harbor anchorages as a docking point for fueling because it is not practical for them to come to the Jankovich facility to pick-up the fuel directly.  


According to the information provided, the barges deliver fuel to vessels in San Diego, which use the fuel during their cruise or transit to their next destination. The barges are loaded with fuel in the Jankovich Los Angeles facilities and transported to the Port of San Diego for delivery directly to the vessels.  Some fuel from the Jankovich Los Angeles facilities is loaded onto trucks for delivery to the Jankovich San Diego location.  If a barge has any leftover fuel after supplying the vessels inside the Port of San Diego, the barge will store the excess fuel at the Jankovich San Diego location.  If a barge needs additional fuel to fill an order while at the Port of San Diego, it fills up its tanks at the Jankovich San Diego location.   
ISSUE

Whether fuel transported between ports by a vessel, and intended for use on other vessels or for storage at an onshore facility, is subject to the HMF under 26 U.S.C. §§ 4461 and 4462 and 19 C.F.R. § 24.24?
LAW AND ANALYSIS 

The statutory authority for the HMF is found under 26 U.S.C. § 4461:
a) General rule. 
There is hereby imposed a tax on any port use.

(b) Amount of tax. 
The amount of the tax imposed by subsection (a) on any port use shall be an amount equal to 0.125 percent of the value of the commercial cargo involved.

(c) Liability and time of imposition of tax.

   (1) Liability. 
    The tax imposed by subsection (a) shall be paid by--

      (A) in the case of cargo entering the United States, the importer, or

      (B) in any other case, the shipper.

   (2) Time of imposition. 
    Except as provided by regulations, the tax imposed by subsection (a) shall be
    imposed at the time of unloading.

Pursuant to 26 U.S.C. § 4462, “port use” is defined as, “the loading of commercial cargo on, or the unloading of commercial cargo from, a commercial vessel at a port.” See 26 U.S.C. § 4462(a)(1).  HMF is imposed at the time of unloading of commercial cargo. See 26 U.S.C. § 4461(c)(2).  Commercial cargo is defined as “any cargo transported on a commercial vessel, including passengers transported for compensation or hire.” See 26 U.S.C. § 4462(a)(3). However, commercial cargo does not include “bunker fuel, ship’s stores, sea stores, or the legitimate equipment necessary to the operation of a vessel.” See 26 U.S.C. § 4462(a)(3)(B)(i).
The CBP Regulations promulgated under the authority of the statute, 19 C.F.R. § 24.24(a) state, “[c]ommercial cargo loaded on or unloaded from a commercial vessel is subject to a port use fee of 0.125 percent (.00125) of its value if the loading or unloading occurs at a port within the definition of this section, unless exempt under paragraph (c) of this section or one of the special rules in paragraph (d) of this section is applicable.”  Section 24.24(c)(1) of the CBP Regulations provides in pertinent part: “[t]he following are not subject to the fee…[b]unker fuel, ship’s stores, sea stores and vessel equipment.”
In its request for a reconsideration of HQ H086062 (Mar. 12, 2010), The Jankovich Company argues that the plain language of 26 U.S.C. § 4462 categorically excludes bunker fuel as commercial cargo for purposes of the HMF.  There are three steps in a statutory interpretation analysis: (1) consideration of the language in the statute; (2) a plain meaning interpretation of the language; and (3) a contextual analysis of the language.

 The first step in a statutory interpretation analysis is a consideration of the language as it appears in the statute. In Estate of Floyd Cowart, the Supreme Court stated, “in a statutory construction case, the beginning point must be the language of the statute […].” Estate of Floyd Cowart v. U.S., 505 U.S. 469, 475 (1992)(quoting Demarest v. Manspeaker, 498 U.S. 184, 190 (1991)). However, in this instance, the statute does not contain a definition of bunker fuel and the legislative history is silent on the issue.
 

If the statute does not provide a definition of the word or phrase at issue, the next step in a statutory interpretation analysis is to consider the word in accordance with its plain meaning. In FDIC v. Meyer, 510 U.S. 471, 476 (1994)(quoting Smith v. U.S., 508 U.S. 223, 228 (1993)), the Supreme Court stated, “in the absence of…a definition, we construe a statutory term in accordance with its ordinary or natural meaning.
 For instance, as part of its textual analysis of the meaning of the word “person,” the Supreme Court in Will v. Michigan Dep’t of State Police, 491 U.S. 58, 64 (1989), referred to the definition of “person” as used in prior case law; in Pittston Coal Group v. Sebben, 488 U.S. 105, 113 (1988), the Court considered the dictionary definition of the word “criteria” as an aid in determining the meaning of that word; and in FDIC v. Meyer, 510 U.S. 471, 476 (1994), the Supreme Court cited to Black’s Law Dictionary 259 (6th ed. 1990) as a resource in determining the definition of the word “cognizable.” 
CBP and federal case law have defined bunker fuel as fuel stored on a vessel for that vessel’s own use. See HQ 112612 (Mar. 23, 1993)(“It is noted…that ‘commercial cargo’ does not include bunker fuel, ship’s stores, sea stores, or legitimate equipment necessary for the vessel (i.e., equipment used on or in the vessel for its operation.”); see also Millenium Seacarriers, Inc. v. U.S. District Court, 2004 AMC 538, 542 (S.D.N.Y. 2004)(“Bunker fuel is fuel that is used to power a ship from one port to another.”).

The maritime industry also provides multiple examples of the definition of bunker fuel as fuel stored onboard a vessel for that vessel’s use. The International Maritime Dictionary defines bunker as “to load coal or fuel into a vessel’s bunker for its own use as distinguished from loading it as cargo.”
 The International Convention on Liability for Bunker Oil Pollution Damage, which has 74 contracting state parties, defines bunker oil as “any hydrocarbon mineral oil, including lubricating oil, used or intended to be used for the operation or propulsion of the ship, and any residues of such oil.”
 The Maritime Administration (“MARAD”) defines bunker fuel as “a maritime term referring to fuel used aboard the ship. In the past, fuel coal stowage areas aboard a vessel were in bins or bunkers.”
 Finally, Benedict on Admiralty defines bunkers as “fuel used by the vessel.” 2E-XXVII Benedict on Admiralty, Volume 2E: Carriage of Goods by Sea: Charter Parties: Forms and Clauses Chapters XXVI – XXVII, Chapter XXVII Charter Party Clauses. These definitions all draw the distinction between fuel transported as cargo and bunker fuel stored for the use of the vessel which carries it.

Finally, maritime scholarship acknowledges the difference between fuel carried as cargo and bunker fuel. For instance, in analyzing the language of the International Convention on Liability for Bunker Oil Pollution Damage, Professor Zhu states, “the Bunkers Convention is the convention relating to oil carried as fuel oil used for the operation or propulsion of a ship. The determination of whether ‘oil’ is ‘used or intended to be used for the operation or propulsion of the ship’ is a matter of fact. If the ship in question is actually ‘constructed or adapted for the carriage of oil in bulk as cargo,’ the Bunkers Convention is not applicable and the earlier international civil liability conventions will govern liability and compensation whether the oil that caused oil pollution damage is carried as cargo or fuel.”
 There is an understood terminological difference between fuel transported as cargo and bunker fuel stored for the use of the vessel which carries it. Therefore, under a plain meaning analysis, bunker fuel is widely understood to be fuel stored on board a vessel, for the use of the vessel which carries it.

Absent a definition of bunker fuel in the Statute or Regulations, and in addition to a plain meaning interpretation of the text, the final step of a statutory interpretation analysis of the meaning of “bunker fuel” is a contextual analysis of the language. The Supreme Court in Caraco Pharm. Labs., Ltd. stated, “statutory interpretation focuses on “the language itself, the specific context in which that language is used, and the broader context of the statute as a whole.” Caraco Pharm. Labs., Ltd. v. Novo Nordisk A/S, 132 S. Ct. 1670, 1680 (2012) (quoting Robinson v. Shell Oil Co., 519 U.S. 37, 341(1997)); See Nken v. Holder, 556 U.S. 418, 426 (2009) (quoting Robinson v. Shell Oil Co., 519 U. S. 337, 341(1997)). 
 

Under 26 U.S.C. § 4462, “commercial cargo” does not include bunker fuel, ship’s stores, sea stores, or legitimate equipment necessary to the operation of a vessel. Ship’s stores refers to “provisions and supplies for use on board ship at sea or in port.”
 Sea stores refer to “provisions, materials, and supplies taken on board for the maintenance of passengers and crew, and the navigation, propulsion, and upkeep of ship and machinery during the voyage. […] Provisions and supplies for use at sea.”
 Finally, “the legitimate equipment necessary to the operation of a vessel,” indicates that the statute requires that the equipment be a necessary element in the operation of a vessel. Fuel carried as cargo is not necessary to the operation of the vessel that is only transporting it; rather, it is necessary for another vessel, which is actually using it for operation or propulsion. Ship’s stores, sea stores, and legitimate equipment necessary to the operation of a vessel are items which remain on the vessel for that vessel’s use. Therefore, under the contextual analysis step of a statutory interpretation analysis, bunker fuel forms one part of a litany of items that remain on the vessel for the use of the vessel which carries it.
In this instance, bunker fuel is neither defined in the statute, nor in the legislative history. However, both a plain meaning analysis and a contextual analysis of the language indicate that bunker fuel is fuel stored on board a vessel for the use of that vessel. Therefore, for purposes of 26 U.S.C. § 4462, bunker fuel is an item that remains on board a vessel in anticipation of later use or consumption by that vessel. The fuel, in this case, is cargo as it is not consumed by the vessel which carries it; rather, it is carried to other vessels, for consumption on those vessels. Therefore, the fuel in the instant matter is not bunker fuel within the meaning of 26 U.S.C. § 4462 and is subject to the HMF.
HOLDING 
Fuel transported between ports by a vessel, and intended for use on other vessels or for storage at an onshore facility, is subject to the HMF under 26 U.S.C. §§ 4461 and 4462 and 19 C.F.R. § 24.24. HQ H086062 is hereby affirmed.
Sincerely,
Sandra L. Bell
Executive Director
Office of Regulations and Rulings
Office of International Trade, Regulations and Rulings
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� See also Perrin v. U.S., 444 U.S. 37, 42 (1979)(“a fundamental canon of statutory construction is that, unless otherwise defined, words will be interpreted as taking their ordinary, contemporary, common meaning.”) (quoting Burns v. Alcala, 420 U.S. 575, 580-581 (1975)).


� International Maritime Dictionary, Second Edition, DeKerchove, 1961.


� International Convention on Liability for Bunker Oil Pollution Damage, adopted Mar. 23, 2001, International Maritime Organization; International Maritime Organization, Summary of Status of Conventions, updated Feb. 28, 2014.


� MARAD Glossary of Shipping Terms, U.S. Department of Transportation, May 2008.


� Ling Zhu, Can the Bunkers Convention Ensure Adequate Compensation for Pollution Victims?, 40 J. Mar. L. & Com. 203, 205 (2009); see also Chao Wu, Liability and Compensation for Bunker Pollution, 33 J. Mar. L. & Com. 553, 554 (2002)(“there was a clear difference between oil carried as cargo and bunker fuel.”).


� See also  Regions Hosp. v. Shalala, 522 U.S. 448, 460 fn. 5 (1998)(“The dissent acknowledges that, ‘in isolation the phrase ‘recognized as reasonable’ is ambiguous’ […] but finds clarity when those words are read ‘in their entire context.’ We agree that context counts and stress in this regard what the Court has said ‘over and over’: ‘In expounding a statute, we must not be guided by a single sentence or member of a sentence, but look to the provisions of the whole law, and to its object and policy.’ United States Nat. Bank of Ore. v. Independent Ins. Agents of America, Inc., 508 U.S. 439, 455, 124 L. Ed. 2d 402, 113 S. Ct. 2173 (1993) (quoting United States v. Heirs of Boisdore, 49 U.S. 113, 8 How. 113, 122, 12 L. Ed. 1009 (1849)).”)(citation omitted); Household Credit Servs. v. Pfennig, 541 U.S. 232, 239 (2004)(“the Court of Appeals recognized that,  ‘[i]n ascertaining the plain meaning of the statute, the court must look to the particular statutory language at issue, as well as the language and design of the statute as a whole.’”)(quoting K mart Corp. v. Cartier, Inc., 486 U.S. 281, 291(1988)); Smith v. U.S., 508 U.S. 223, 229 (1993)( “Language, of course, cannot be interpreted apart from context. The meaning of a word that appears ambiguous if viewed in isolation may become clear when the word is analyzed in light of the terms that surround it.”).


� International Maritime Dictionary, Second Edition, DeKerchove, 1961.
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