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November 19, 2014
VES-3-06-OT:RR:BSTC:CCR H257745 KLQ
CATEGORY:  Carriers

Mr. Jonathan Waldron

Blank Rome, LLP

Watergate, 600 New Hampshire Avenue, N.W.

Washington, D.C. 20037
RE:
19 U.S.C. §§ 1434, 1441; 46 U.S.C. § 60105; 19 C.F.R. § 4.3(a)(1); Ferry; Vessel Entry and Clearance.
Dear Mr. Waldron:
This is in response to your September 24, 2014, ruling request on behalf of your client, Nova Star Cruises, Ltd., in which you request a ruling determining whether the proposed transportation of tractor-trailers
 by the M/V NOVA STAR (“vessel”) would alter the status of the subject vessel as a ferry. Our decision follows.

FACTS


The following facts are from your ruling request. The vessel provides daily ferry service between Portland, Maine and Yarmouth, Nova Scotia from mid-May to November. In addition to passengers, their vehicles and baggage, the vessel transports tractor-trailers. Your client proposes three scenarios for transporting tractor-trailers onboard the subject vessel.
In the first scenario, your client proposes that at the point of embarkation, a single tractor-trailer driver will drive multiple tractor-trailers onboard the vessel, park them, and then remain on the vessel for the duration of the voyage. The lone driver will then drive each tractor-trailer off the vessel at the point of disembarkation. Therefore, in this scenario, the vessel will transport a single driver and multiple tractor-trailers.
In the second scenario, your client proposes that at the point of embarkation, a single tractor-trailer driver will drive multiple tractor-trailers onto the ferry and park them. The driver will not accompany the tractor-trailers on the voyage. At the point of disembarkation, another company driver will board the vessel for the purpose of driving the tractor-trailers off the vessel. Therefore, in this scenario, the vessel would not transport any drivers.
In the third scenario, your client proposes that at the point of embarkation, a qualified ferry employee will drive multiple tractor-trailers onto the ferry and park them. At the point of disembarkation, a qualified ferry employee will drive the tractor-trailers off the vessel. Therefore, in this scenario, the vessel would not transport any company tractor-trailer drivers.
ISSUE
Whether the subject vessel would lose its status as a ferry, thus rendering the vessel subject to vessel entry and clearance, if it transports tractor-trailers without an individual driver for each tractor-trailer.
LAW AND ANALYSIS 
Pursuant to 19 U.S.C. § 1434(a)(1) and 19 C.F.R. § 4.3(a)(1), any vessel arriving from a foreign port or place must make formal entry within 48 hours after arrival at any port or place in the United States.  
Pursuant to 46 U.S.C. § 60105, which states in pertinent part:

(a)  Vessels of the United States.—  Except as otherwise provided by law, a vessel of the United States shall obtain clearance from the Secretary of Homeland Security before proceeding from a port or place in the United States—  

 (1) for a foreign port or place;  

 (2) for another port or place in the United States if the vessel has on board foreign merchandise for which entry has not been made; or  

 (3) outside the territorial sea to visit a hovering vessel or to receive merchandise while outside the territorial sea.  

 (b)  Other Vessels.—  Except as otherwise provided by law, a vessel that is not a vessel of the United States shall obtain clearance from the Secretary before proceeding from a port or place in the United States—  

 (1) for a foreign port or place;  

 (2) for another port or place in the United States; or  

 (3) outside the territorial sea to visit a hovering vessel or to receive or deliver merchandise while outside the territorial sea.
However, pursuant to 19 U.S.C. § 1441, which provides, in pertinent part:

The following vessels shall not be required to make entry under section 1434 of this title or to obtain clearance under section 60105 of title 46: 

(2) Passenger vessels making three trips or oftener a week between a port of the United States and a foreign port, or vessels used exclusively as ferryboats, carrying passengers, baggage, or merchandise: Provided, That the master of any such vessel shall be required to report such baggage and merchandise to the appropriate customs officer within twenty-four hours after arrival.
Therefore, ferries are not required to make formal entry or to obtain clearance.
Case law precedent has firmly established the nature of a ferryboat. For instance, in Canadian Pac. Ry. Co. v. United States the court defined a ferry as “a continuous line of road” leading from one side of the water to another.
  In United States v. Puget Sound Nav. Co., the court stated that a “ferry is a substitute for a bridge where a bridge is impracticable, and its end and use are the same […] as a link in the highway system […] and does not include the transportation of goods, wares and merchandise by themselves, or in other words, the carrying trade of modern commerce.”
  

In the present case, your client proposes to transport tractor-trailers on the vessel without an individual driver for each tractor-trailer. In the first scenario, the vessel will transport a single driver despite the transportation of multiple tractor-trailers. In the second and third scenarios, your client proposes to transport the tractor-trailers without the drivers. 
Case law indicates that a ferry is but a continuation of the road. Roads serve as a vehicular thoroughfare in a line of continuous travel. Therefore, ferries, as a continuation of the road, must function as much as practically possible, identically to that of a road. Each tractor-trailer being driven on the road has a driver. Therefore, as a ferry is an extension of the road, each tractor-trailer on the ferry must have an individual driver. A tractor-trailer transported by vessel, with no accompanying driver, is merely cargo laded on a carrier for transportation to another point. It would be no different than new cars on a rig being transported to a car dealership. For practical and safety reasons, the tractor-trailer will be stationary on the vessel during the cross-water transportation. However, the fact that the tractor-trailer must for a short period of time remain stationary, does not alter established case law which equates ferry transportation to ground transportation. The crux of the case law is that the two methods of transport are essentially the same. Insofar as a ferry is merely a continuation of the road, the subject vessel would act as a carrier if it were to transport the tractor-trailers without individual drivers. Therefore, if the subject vessel transports the tractor-trailers without individual drivers, the subject vessel would lose its status as a ferry, thus rendering it subject to vessel entry and clearance.
In HQ H011823 (October 16, 2007), MarineLink proposed to transport truck trailers without cabs and drivers on a ferry across the Great Lakes. Customs and Border Protection (“CBP”) averred that the “stuffed trailers [were] akin to containers carrying commercial cargo.” Therefore, CBP held that the proposed transportation would disqualify the vessel as a ferry because “the vessels under consideration will only be transporting truck trailers without their cabs or drivers, i.e., no passengers will be on board.”  Your client argues that the present case is distinguishable from HQ H011823 in that the subject vessel will transport the trailer and the cab, as opposed to only the trailer as was proposed in HQ H011823. However, the focus of HQ H011823 was predominately the absence of passengers, not merely the absence of cabs. The ruling identified a lack of cabs and drivers, but further explained that this equated to a lack of passengers. 
 Moreover, the language in the ruling specifically references “truck trailers without their cabs or drivers.”
 The ruling emphasizes the need for drivers in the plural sense and thus, outlines a system of transportation in which there is a driver and a cab for each trailer transported on the ferry. Therefore, insofar as the proposed transportation only contemplates transporting cabs and trailers, without individual drivers for each tractor-trailer, the subject vessel would lose its status as a ferry, thus rendering it subject to vessel entry and clearance.

Insofar as a ferry is a continuation of the road, and CBP has already ruled on the need for individual drivers for each tractor-trailer, in order for the subject vessel to maintain its status as a ferry, the vessel must transport an individual driver for each tractor-trailer it transports. 
HOLDING 
The subject vessel would lose its status as a ferry, thus rendering the vessel subject to vessel entry and clearance, if it transports tractor-trailers without an individual driver for each tractor-trailer. 
Sincerely,
Lisa L. Burley
Chief/Supervisory Attorney-Advisor
Cargo Security, Carriers and Restricted Merchandise Branch

Office of International Trade, Regulations and Rulings

U.S. Customs and Border Protection
� EMBED Word.Picture.8  ���








� The tractor-trailer would be comprised of a cab and a trailer.


� Canadian Pac. Ry. Co. v. United States, 73 F.2d 831, 832 (9th Cir. 1934); see Alaska Steamship Co. v. Fed. Mar. Comm’n and United States, 399 F.2d 623, 627 (1968); United Truck Lines, Inc. v. United States, 216 F. 2d 396, 399 (1954); City of New York v. Starin, 106 N.Y. 1, 12 (1887)(“in a general sense, it [a ferry] is a highway over narrow waters.”);  see also United States v. Puget Sound Nav. Co., 24 F.Supp. 431, 432 (D.C. Wash. 1938); 


� United States v. Puget Sound Nav. Co., 24 F.Supp. 431, 432 (D.C. Wash. 1938)(quoting State v. San Francisco and Almeda R.R. Co., 35 Cal. 606, 619 (1868)).


� See HQ H011823 (October 16, 2007)( “i.e., no passengers will be on board.” ). 


� Emphasis added.
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