December 7, 2015
OT:RR:CTF:TCM H250293 LOR
CATEGORY: Classification

Port Director
Blaine Service Port

U.S. Customs and Border Protection

9901 Pacific Highway

Blaine, WA 98230

Attn: Lorisa Hubsch (Senior Import Specialist)

Re:
The Classification of Certain Trail Mix under the Harmonized Tariff Schedule of the United States; Eligibility of Certain Trail Mix for Preferential Treatment under the North American Free Trade Agreement
Dear Mr. DeCamp:


This is in response to the January 21, 2014 request for internal advice that you submitted to U.S. Customs and Border Protection on behalf of Golden Boy Foods, Ltd (“GBF”), asking us to consider the classification of certain products identified as “Berry Bounty and Antioxidant” trail mix under the Harmonized Tariff Schedule of the United States (HTSUS) and its originating status under the North American Free Trade Agreement Implementation Act, Pub. L. 103–182, 107 Stat. 2057, 2186 (1993) (“NAFTA”).  GBF contends that if the trail mix is classified in Chapter 20 of the HTSUS, it will be qualify for the benefits of the NAFTA upon entry into the United States. This ruling takes into consideration electronic and telephonic communications occurring between you and members of my staff between May of 2014 and October of 2015, meeting that was held with you and my staff on October 26, 2015, and a written submission from you dated November 10, 2015.  

According to GBF’s submission, the product mixture is known as both “Berry Bounty” trail mix and “Antioxidant” trail mix.  The mixture is composed of raw almonds from the USA, sugar-infused cranberries, Thompson raisins, cashews; sugar-infused blueberries, raw walnuts, and sugar-infused raspberries.  Based on the submitted documentation, the cashews are imported from Brazil, India and Vietnam; the cranberries originate in Canada; and the almonds, raisins, blueberries, walnuts and raspberries originate in the United States.  The components from the United States, Brazil, India and Vietnam are shipped to Canada, inspected, mixed together in the appropriate proportions, packaged, and exported to the United States. The cranberries, raspberries and blueberries are sugar-infused through an osmosis process.  

GBF provided samples of the products for our analysis and review.  GBF asserts that the trail mix is substantially similar to the merchandise at issue in Headquarters Ruling Letter (“HQ”) 087065, dated July 27, 1990.  HQ 087065 involved the classification of certain pasteurized fruit, nut and mint products. GBF has indicated that the steam pasteurized almonds in the instant trail mix are analogous to the steam pasteurized almonds discussed in HQ 087065 in that the almonds in the subject trail mix are also steam pasteurized.    In our opinion, CBP’s classification of the pasteurized fruits, nuts and mint in HQ 087065 was incorrect.  Accordingly, we will initiate a notice and comment procedures pursuant to 19 U.S.C. § 1625(c) to propose to revoke HQ 087065, and any other rulings on substantially similar merchandise.  The proposed modification or revocation, assigned our reference number H270209, will be published in an upcoming issue of the Customs Bulletin, available for viewing at www.cbp.gov.  In this manner, we believe that we can best meet our obligations regarding the sound administration of the HTSUS and other customs and related laws. See 19 C.F.R. § 177.7(a).  However, until such action is finalized, HQ 087065 will remain valid with respect to substantially similar merchandise.  

GBF also claims that the subject trail mix is classified in Chapter 20, HTSUS, in reliance upon CBP’s classification of certain snack mixes containing one or more “prepared” ingredients in subheading 2008, HTSUS.  In this regard, GBF asserts that the subject trail mix is substantially similar to merchandise classified under heading 2008, HTSUS, in NY R03489, dated April 7, 2006 (classifying four types of mixtures in heading 2008, HTSUS); NY K87760, dated August 12, 2004 (snack mix); NY L82363, dated March 7, 2005 (“Cashew Macadamia Delight Trek Mix” containing raw dry roasted almonds); NY I87941, dated November 26, 2002, (classifying three blends of snack mix under Chapter 20, HTSUS, and one blend of snack mix under Chapter 8, HTSUS); and NY 888597, dated July 29, 1993 (classifying four products under Chapter 20, HTSUS).  We note that none of the above rulings contained pasteurized nuts.
However, while we agree that certain components of the products classified in the above rulings contained products of heading 2008 and were correctly classified in relation to the mixture involved, we disagree with the country of origin and preference determinations in three of the rulings noted above.  CBP determined in NY R03489, NY K87760, and I87941 that the imported products were eligible for preferential treatment under the NAFTA because the products met, or will meet the requirements of HTSUS General Note (GN) 12(b)(ii)(B)
 and 12(t)/20.4.”
.  GBF has requested NAFTA preferential treatment in light of these rulings.  We are also of the opinion that CBP’s decision to grant preferential treatment under the NAFTA in NY R03489, NY K87760, and NY I87941 was incorrect.  Accordingly, we will initiate a notice and comment procedures pursuant to 19 U.S.C. § 1625(c) to propose to revoke NY R03489, NY K87760, and NY I87941 and any other rulings on substantially similar merchandise.  The proposed modification or revocation, assigned our reference number H270733, will be published in an upcoming issue of the Customs Bulletin, available for viewing at www.cbp.gov.  Until such action is finalized, NY R03489, NY K87760, and NY I87941 will remain valid with respect to substantially similar merchandise.  
Inasmuch as the instant merchandise contains steam pasteurized nuts similar to the steam pasteurized almonds discussed in HQ 087065, and, inasmuch as the subject trail mix contains some ingredients that are classified in heading 2008, HTSUS, similar to the snack mixes at issue in HQ 087065, the Berry Bounty Trail Mix and Antioxidant Trail Mix is to be classified in heading 2008, HTSUS.  It is specifically classified in subheading 2008.19.85, HTSUS, which provides for “Fruit, nuts and other edible parts of plants, otherwise prepared or preserved, whether or not containing added sugar or other sweetening matter or spirit, not elsewhere specified or included: Nuts, peanuts (ground-nuts) and other seeds, whether or not mixed together: Other, including mixtures: Mixtures.”  
Moreover, since NY R03489, NY K87760, and NY I87941 are in effect at this time, and the subject trail mix is substantially similar to mixtures discussed in those rulings, the subject Berry Bounty and Antioxidant Trail Mix is entitled to duty free treatment under the NAFTA.   

If you have any questions regarding the foregoing, please contact Lynne O. Robinson, of my staff, at (202) 325-0067.

Sincerely,






Joanne Roman Stump





Acting Director





Commercial and Trade Facilitation Division 
� The requirements for eligibility for preferential tariff treatment under the NAFTA are set forth in Note 12 to the General Notes to the Harmonized Tariff System (“HTSUS”) (19 U.S.C. §1202).


� Subsection (t) to GN 12 provides, in pertinent part: Change in Tariff Classification Rules.  [NOTE: Not updated for Pres. Proc. 8771, effective Feb. 3, 2012.] : Chapter 8. A change to headings 0801 through 0814 from any other chapter. Chapter 20. 4.  A change to subheadings 2008.19 through 2008.99 from any other chapter.
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