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TARIFF NO.:  6911.10.10; 6912.00.20

Edmund Maciorowski

101 West Long Lake Road

Bloomfield Hills, Michigan 48304

Re: 
Modification of HQ H169055 and HQ H226264; classification of ceramic dinnerware

Dear Mr. Maciorowski:

This is in response to your letter of February 28, 2014, requesting the reconsideration of Headquarters Ruling Letters (HQ) H169055 and H226264, both dated January 3, 2014, filed on behalf of Marck & Assocaites, Inc., contesting Customs and Border Protection’s (CBP) classification of ceramic dinnerware in subheadings 6911.10.10, HTSUS, and 6912.00.20, HTSUS. Specifically, you contest the classification of all of the items pertaining to the Granada, Roma, Sydney, Valencia, Verona and York styles in heading 6911, HTSUS, as porcelain ceramic tableware, and you contest the classification of all items pertaining to the Brighton, Dover, Granada, Roma, Sydney, Valencia, Verona and York styles in subheadings 6911.10.10, HTSUS, and subheading 6912.00.20, HTSUS, as ceramic tableware for hotel or restaurant use.
We have reconsidered both rulings, and for the reasons set forth below we are modifying HQ H169055 with respect to the classification of item number VE-9 (Verona plate), and H226264 with respect to the classification of item numbers RO-5 (Roma plate) and RO-12 (Roma platter).

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. §1625(c)(1)), as amended by section 623 of Title VI, notice proposing to modify HQ H169055 and HQ H226264 was published on June 1, 2016, in Volume 50, Number 22 of the Customs Bulletin. No comments were received in response to this notice. 
FACTS:

The subject merchandise consists of eight styles of ceramic dinnerware: Brighton, Dover, Granada, Roma, Sydney, Valencia, Verona, and York. Various samples of each style were sent to the U.S. Customs and Border Protection (“CBP”) laboratory for testing.  Separate laboratory reports were issued for each item.  The Brighton style items at issue consist of six plates (Item #s BR-5, BR-6, BR-7, BR-8, BR-9, and BR-16)
, and one platter (BR-13)
.  All have a finished white body, are translucent and absorb less than 0.5% of their weight in water.  CBP’s laboratory found that these items do not contain phosphorous, and all meet the definition of porcelain found in Additional U.S. Note 5(a) to Chapter 69, HTSUS.  Furthermore, they all contain a logo on the back identifying them as “ITI, China, 5-1.” You acknowledge that the Brighton line of Marck’s merchandise is made of porcelain, and do not contest their classification at the 4-digit heading level in heading 6911, HTSUS.
The Dover style items at issue here are: one saucer (DO-2)
, five bowls (DO-4, DO-10, DO-11, DO-24, and DO-120)
, five plates (DO-5, DO-7, DO-8, DO-16, DO-31)
, 
and a platter (DO-34)
.  These items all contain a logo on the back identifying them as “ITI, China, 5-1.”  In addition, many of the samples obtained by the CBP laboratory contained an adhesive label affixed to the back of the plate that read “International Tableware, Inc.,” and identified the item by item number, style, and item type.  CBP’s laboratory found that the items of the Dover line meet the definition of porcelain within the meaning of Additional U.S. Note 5(a) to Chapter 69, HTSUS.  You acknowledge that the Dover line of Marck’s merchandise is made of porcelain, and do not contest their classification at the heading level in heading 6911, HTSUS.
The Granada style items at issue here are a plate (GR-9)
, a platter (GR-12)
, two saucers (GR-2, GR-2”C”)
 and a bowl (GR-11)
.  They are glazed and beige with brown spots and have a dark brown trimming.  The laboratory concluded that the Granada bowl and two saucers met the definition of porcelain within the meaning of Note 5(a) to Chapter 69, HTSUS, but that the Granada plate and the Grenada platter were not translucent. 
In addition to the laboratory reports issued by CBP’s New York laboratory, the Port sent a sample of the Granada plate to CBP’s laboratory in Chicago for analysis.  The resulting laboratory report determined that the plate was “composed of porcelain ceramic” and had a water absorption value of 0.08 percent by weight.  
The items from the Roma style at issue here are: a serving dish (WRO-8-AW)
, three plates (RO-3, RO-5, RO-8)
, three bowls (RO-10, RO-11, WRO-15)
, and a platter (RO-12)
.  They are all plain and white.  Following testing, the CBP laboratory determined that item WRO-8-AW was not translucent and absorbs 4.1% percent of its weight in water. The laboratory concluded that it meets the definition of earthenware of Additional U.S. Note 5(c) to Chapter 69, HTSUS.  The laboratory found that item RO-8 was translucent in several millimeters, and absorbs approximately 0.46% of its weight in water.  The laboratory concluded that it meets the definition of porcelain of Additional U.S. Note 5(a) to Chapter 69, HTSUS. The laboratory found that items RO-3 and RO-5 were not translucent and absorbed more than .5% of their weight in water, and thus conformed to the definition of stoneware put forth in Additional U.S. Note 5(a) to Chapter 69, HTSUS.
One platter from the Sydney style is at issue here (SY-12).
  It is a plain white platter with shallow scalloped edges.  The rim is edged in black.  Following testing, the laboratory found that this platter is a glazed clay ceramic that has a white body and is translucent in a thickness of several millimeters.  It absorbs 0.20% of its weight in water.  The laboratory concluded that it meets the definition of porcelain of Additional U.S. Note 5(a) to Chapter 69, HTSUS.
One item of the Valencia style, a plate (VA-7), is at issue here.
  The sample received by the CBP laboratory contains a logo on the back of the plate, whose black lettering read “ITI China 6-2.”  After testing, the lab found that the plate is white in color and absorbs 0.18% of its weight in water and conforms to the definition of porcelain of Note 5(a) to Chapter 69, HTSUS.
Three items of the Verona style are at issue here: a fruit bowl (VE-11)
, a plate (VE-9)
, and a platter (VE-34)
.  They are ivory-colored with green trim.  Following testing, the CBP laboratory found that item VE-11 (fruit bowl) absorbed 0.04% of its weight in water and concluded that it meets the definition of porcelain of Additional U.S. Note 5(a) to Chapter 69, HTSUS.  The CBP laboratory retested the bowl, and the laboratory confirmed its findings that it meets the definition of porcelain set forth in Note 5(a).  The laboratory found that item VE-9 has a white body, is a glazed clay ceramic, is translucent and absorbs approximately 0.55% of its weight in water.  The laboratory found that the platter (VE-34) has an off-white body, is not translucent, and absorbs 0.14% if its weight in water.   
One item of the York Style, a grapefruit bowl (Y-10), is at issue here.
  It is a white bowl with shallow ridges around the rim.  It is stamped on the back with the phrase “ITI China 7-1.”  Following testing, the laboratory found that it is not translucent and that it absorbs 0.29% of its weight in water.  Its elemental composition is consistent with a clay-based product.
Marck also sent samples of the Granada Bowl (item GR-11) and the Roma Oval Welsh Rarebit (item number WRO-8-AW), to an independent expert for testing.  The resulting report, issued on April 30, 2013 by William D. Carty, Ph.D., of Ceramic Engineering & Materials Consulting and Testing Services, concluded that the GR-11 had a thickness of 3.94 millimeters, an average light transmission of 0.4%, and was opaque, not translucent, and not porcelain.  This report concluded that the WRO-8-AW had a thickness of 4.00 millimeters, an average light transmission of 0.4%, was opaque, not translucent, and not porcelain. 
In HQ H169055, CBP classified the Dover Bowl (item number DO-120), the Dover Plate (item number DO-16), the Granada Bowl (GR-11), Granada Saucers (GR-2 and GR-2C), the Roma Plate (item number RO-8), the Sydney Platter (item number SY-12), the Verona Bowl (item number VE-11), and the Verona Plate (item number VE-9) in heading 6911, HTSUS, specifically subheading 6911.10.10, HTSUS, which provides for “Tableware, kitchenware, other household articles and toilet articles, of porcelain or china: Tableware and kitchenware: Hotel or restaurant ware and other ware not household ware.”  The Roma Bowl (item number WRO-8-AW), the Granada Plate (item number GR-9), the Granada Platter (item number GR-12), the Verona Platter (item number VE-34), and the York Bowl (item number Y-10) were classified in heading 6912, HTSUS.  They are specifically provided for in subheading 6912.00.20, HTSUS, which provides for “Ceramic tableware, kitchenware, other household articles and toilet articles, other than of porcelain or china: Tableware and kitchenware: Other: Hotel or restaurant ware and other ware not household ware.”  

In HQ H226264, CBP classified five Brighton Plates (items BR-5, TBR-16, BR-6, BR-8, BR-9), the Dover Saucer (DO-2), four Dover Bowls (items DO-24, DO-11, DO-10, and DO-4), four Dover Plates (items DO-8, DO-31, DO-5, and DO-7), the Dover Platter (DO-34), The Brighton Platter (BR-13), a Brighton Plate (BR-7), two Roma Bowls (WRO-15 and RO-10), a Roma Plate (RO-5), and a Valencia Plate (VA-7) in heading 6911, HTSUS, specifically in subheading 6911.10.10, HTSUS, which provides for “Tableware, kitchenware, other household articles and toilet articles, of porcelain or china: Tableware and kitchenware: Hotel or restaurant ware and other ware not household ware.” A Roma Plate, Bowl and Platter (items RO-3, RO-11, and RO-12) were classified in heading 6912, HTSUS, specifically in subheading 6912.00.20, HTSUS, which provides for “Ceramic tableware, kitchenware, other household articles and toilet articles, other than of porcelain or china: Tableware and kitchenware: Other: Hotel or restaurant ware and other ware not household ware.”  

ISSUE:
1. Whether the subject merchandise is classified in heading 6911, HTSUS, as 
porcelain tableware, or under heading 6912, HTSUS, as other ceramic tableware.
2. Whether the subject merchandise is classified in subheadings 6911.10.10, HTSUS, and 6912.00.20, HTSUS, as hotel or restaurant ware, and not as household ware.
LAW AND ANALYSIS:
Classification under the HTSUS is made in accordance with the General Rules of Interpretation (GRIs).  GRI 1 provides that the classification of goods shall be determined according to the terms of the headings of the tariff schedule and any relative section or chapter notes.  In the event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise require, GRIs 2 through 6 may then be applied in order.  GRI 6 requires that the classification of goods in the subheadings of headings shall be determined according to the terms of those subheadings, any related subheading notes and, mutatis mutandis, to the GRIs.

The HTSUS provisions under consideration are as follows:
6911
Tableware, kitchenware, other household articles and toilet articles, of porcelain or china: 

6911.10

Tableware and kitchenware:

6911.10.10
Hotel or restaurant ware and other ware not household ware:
Other:

Other:

Available in specified sets:
In any pattern for which the aggregate value of the articles listed in additional U.S. note 6(b) of this chapter is over $56:
6911.10.37
Aggregate value not over $200

*


*


*



6912.00
Ceramic tableware, kitchenware, other household articles and toilet articles, other than of porcelain or china:



Tableware and kitchenware:




Other:

6912.00.20
Hotel or restaurant ware and other ware not household ware:
Other:
Available in specified sets:
6912.00.39
In any pattern for which the aggregate value of the articles listed in additional U.S. note 6(b) of this chapter is over $38
*
*
*
*
*
Additional U.S. Note 5 to Chapter 69, HTSUS, states, in pertinent part, the following: 
For the purposes of headings 6909 through 6914:

(a) The terms “porcelain,” “china” and “chinaware” embrace ceramic ware (other than stoneware), whether or not glazed or decorated, having a fired white body (unless artificially colored) which will not absorb more than 0.5 percent of its weight of water and is translucent in thicknesses of several millimeters. The term “stoneware” as used in this note, embraces ceramic ware which contains clay as an essential ingredient, is not commonly white, will absorb not more than 3 percent of its weight of water, and is naturally opaque (except in very thin pieces) even when absorption is less than 0.1 percent…

(c) The term “earthenware” embraces ceramic ware, whether or not 

glazed or decorated, having a fired body which contains clay as an essential ingredient, and will absorb more than 3 percent of its weight of water.
The Harmonized Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the official interpretation of the Harmonized System at the international level.  While not legally binding nor dispositive, the ENs provide a commentary on the scope of each heading of the HTSUS and are generally indicative of the proper interpretation of these headings.  See T.D. 89-80, 54 Fed. Reg. 35127 (Aug. 23, 1989).
The EN to heading 6911, HTSUS, provides as follows: 
See the Explanatory Note to heading 69.12.

The EN to heading 6912, HTSUS, provides, in pertinent part:
Tableware, kitchenware, other household articles and toilet articles are classified in heading 69.11 if of porcelain or china, and in heading 69.12 if of other ceramics such as stoneware, earthenware, imitation porcelain (see General Explanatory Note to sub-Chapter II).

The General Explanatory Note to sub-Chapter II of heading 6912, HTSUS, provides, in pertinent part:

(I) PORCELAIN OR CHINA

Porcelain or china means hard porcelain, soft porcelain, biscuit porcelain (including parian) and bone china.  All these ceramics are almost completely vitrified, hard, and are essentially impermeable (even if they are not glazed).  They are white or artificially colored, translucent (except when of considerable thickness), and resonant.

Hard porcelain is made from a body composed of kaolin (or kaolinic clays), quartz, feldspar (or feldspthoids), and sometimes calcium carbonate.  It is covered with a colorless transparent glaze fired at the same time as the body and thus fused together.  

Soft porcelain contains less alumina but more silica and fluxes (e.g., feldspar).  Bone china, which contains less alumina, contains calcium phosphate (e.g., in the form of bone ash); a translucent body is thus obtained at a lower firing temperature than with hard porcelain.  The glaze is normally applied by further firing at a lower temperature, thus permitting a greater range of underglaze decoration…
*
*
*
*
We first address classification at the heading level as between headings 6911, HTSUS, and 6912, HTSUS.  In the Internal Advice Rulings at issue, CBP classified the following styles in heading 6911, HTSUS, as porcelain tableware: BR-5, BR-6, BR-7, BR-8, BR-9, BR-13, BR-16, DO-2, DO-4, DO-5, DO-7, DO-8, DO-10, DO-11, DO-16, DO-24, DO-31, DO-34, DO-120, GR-2, GR-2C, GR-11, RO-5, RO-8, RO-10, WRO-15, SY-12, VA-7, VE-9, and VE-11.  The following styles were classified in heading 6912, HTSUS, as non-porcelain tableware: RO-3, RO-11, RO-12, WRO-8-AW, GR-9, GR-12, VE-34, and Y-10. 
The CBP Laboratory found that all of the Brighton and Dover styles at issue as well as styles GR-2, GR-2C, GR-11, RO-8, RO-10, RO-12, WRO-15, SY-12, VA-7, and VE-11, met the definition of porcelain as set out in Additional U.S. Note 5(a) to Chapter 69.  Styles GR-12, RO-3, RO-5, WRO-8-AW, RO-11, VE-9, VE-34, and Y-10 were found by the CBP Laboratory to lack one or more of the criteria for porcelain required in Additional U.S. Note 5(a) to Chapter 69.   Style GR-9 was tested by two different laboratories; the CBP NY lab found that the Granada plate was not porcelain because it was not translucent, and the CBP Chicago lab concluded that the plate was “composed of porcelain ceramic” and had a water absorption value of 0.08 percent by weight.  As these reports differ in their conclusions regarding whether the Granada plate was porcelain or not, in HQ H169055, CBP set aside the findings of the Chicago lab and found in favor of the importer—i.e., that the plate was not made of porcelain and therefore not classified in heading 6911, HTSUS.

You claim that styles GR-2, GR-2C, GR-11, RO-8, RO-10, RO-12, WRO-15, SY-12, VA-7, and VE-11 are not porcelain and that the CBP Laboratory results were in error. Our position on applying the results of CBP Laboratory tests on the exact merchandise at issue in a classification dispute is made clear in HQ H226264, HQ H169055, and numerous other cases.  Pursuant to 28 U.S.C. § 2639(a)(1) (1994), CBP enjoys a statutory presumption of correctness. Thus, an importer has the burden to prove by a preponderance of the evidence that a Customs decision was incorrect. Ford Motor Company v. United States, 157 F.3d 849, 855 (Fed. Cir. 1998); American Sporting Goods v. United States, 27 C.I.T. 450; 259 F. Supp. 2d 1302; 25 Int’l Trade Rep. (BNA) 1345; 2003 Ct. Intl. Trade LEXIS 45. Furthermore, it is “well settled that the methods of weighing, measuring, and testing merchandise used by customs officers and the results obtained are presumed to be correct.” Aluminum Company of America v. United States, 60 C.C.P.A. 148, 151, 477 F.2d 1396, 1398 (1973) (“Alcoa”). Absent a conclusive showing that the testing method used by the CBP laboratory is in error, or that the Customs’ laboratory results are erroneous, there is a presumption that the results are correct. See Exxon Corp. v. United States, 462 F. Supp. 378, 81 Cust. Ct. 87, C.D. 4772 (1978). “If a prima facie case is made out, the presumption is destroyed, and the Government has the burden of going forward with the evidence.” Alcoa, 477 F.2d at 1399; American Sporting Goods, 27 C.I.T. 450. Furthermore, in HQ 955711, dated July 21, 1994, CBP held that “where there is a conflict between results obtained by a Customs laboratory and those obtained by private or independent laboratories, Customs will, in the absence of evidence that the testing procedure or methodology used by the Customs laboratory was flawed, accept the Customs laboratory report.” See e.g., HQ H233587, dated March 30, 2014, and HQ 955711. See also HQ 953769, dated July 22, 1993.  
You allege the following errors in the methodology of the CBP Laboratory: First, you contend that, the CBP Laboratory erred in testing less than five samples of each style for water absorption/porosity, contrary to the requirements of ASTM C373
.  However, we first note that what ASTM C373 actually requires is that 5 specimens of 3” by 3” be tested.  The CBP Laboratory of New York, for each style, tested five pieces taken from the samples provided by Marck (“five broken pieces were ground on one surface, dried at 148° C, cooled, weighed, boiled in distilled water for five hours, and soaked”).  Second, you claim that the CBP Laboratory did not report the average water absorption value of five samples, as required by ASTM C373 (as opposed to simply taking the value of a single sample). While we acknowledge that it is not made clear in the Laboratory Reports, we have confirmed that the water absorption/porosity value reported by the CBP Laboratory in each Laboratory Report was in fact the average absorption value of all five pieces of each sample, as required by ASTM C373. Thus, the CBP Laboratory followed the correct procedure pursuant to ASTM C373 with regard to the number of pieces tested and the reported value of water absorption.  
You further argue that outdated ASTM methods were used to determine porosity and color: specifically, you contend that the CBP Lab should have used the more recent ASTM C373-88 instead of ASTM C373-00, and ASTM D1535-12 instead of D-1535
. Again, we have confirmed that the CBP Laboratory used the latest ASTM method applicable at the time of testing—in this case, ASTM C373-88 (the standard in effect from 2006 to 2014), ASTM D1535-12 or ASTMM D1535-12a for those tests conducted in 2012, and ASTM D1535-08e1 for those tests conducted in 2011.  
You further contest the findings of the CBP Laboratory that the Grenada items were white in color.  We note that when the CBP Laboratory refers to the tested styles as having a “white” body, that is simply in the context of Additional U.S. Note 5 to Chapter 69, which requires that ”porcelain” have “a fired white body (unless artificially colored)”. Thus, the reference to the color does not take into account any glaze or coloring added to the clay body.  The CBP Laboratory used ASTM method D1535 on a piece of each style at issue to determine the color of the body, using “simulated daylight illumination” to determine where on the Munsell Color Chart the sample fell. 

As noted above, the CBP Laboratory followed all the proper procedures and test methods when testing the instant merchandise.  However, you insist that the results of the CBP Laboratory cannot be correct, because all of the merchandise of each style are produced in the same batch, with the same materials and method, and with the same equipment. You conclude that the findings of the CBP Laboratory that some of the items in each style are porcelain while others are not (e.g., GR-9 and GRI-12 v. GR-11, RO-8, R-10, RO-12 and WRO-15 v. RO-3, RO-5, and RO-11) must therefore be incorrect.  However, we note that even if all of the merchandise of each style are produced in the same batch, this does not rule out all possibility of manufacturing defects or inconsistencies due to mechanical or human error.  In addition, we note that the Verona fruit bowl (VE-11) was tested twice by the CBP Laboratory, and both tests confirmed that the item is made of porcelain.  Finally, as noted in HQ H226264 and HQ H169055, the independent laboratory tests do not state which test was used to confirm that the two tested styles were not porcelain, nor do they address the water absorption or color of the two tested styles.  As the water absorption is particularly important for a determination of whether an article is porcelain or not (see e.g., Tile Council of North America “What are the Differences Between Porcelain Tiles and Non-Porcelain Tiles?”
), we find the results of the independent laboratory reports to be unpersuasive.
There also appears to be a fundamental misunderstanding over the meaning of “porcelain” for the purposes of the HTSUS.  The tariff defines “porcelain” in Note 5(a) to Chapter 69, HTSUS, as follows: “(a) The terms “porcelain,” “china” and “chinaware” embrace ceramic ware (other than stoneware), whether or not glazed or decorated, having a fired white body (unless artificially colored) which will not absorb more than 0.5 percent of its weight of water and is translucent in thicknesses of several millimeters.”  You argue that because the subject merchandise is not fired twice, it is not porcelain.  We find no support for this claim anywhere in the HTSUS, and note that common definitions of the term “porcelain” do not require that it be fired twice. See e.g., http://www.merriam-webster.com/dictionary/porcelain (“porcelain: a hard, fine-grained, sonorous, nonporous, and usually translucent and white ceramic ware that consists essentially of kaolin, quartz, and a feldspathic rock and is fired at a high temperature”; http://www.oxforddictionaries.com/us/definition/american_english/porcelain  (“A white vitrified translucent ceramic; china).  See also Tile Council of North America (“Porcelain tile is defined as an impervious tile with a water absorption of 0.5% or less as measured by the ASTM C373 test method.”)
 In any case, regardless of whether a ceramic article is fired once or twice or ten times, if it meets the definition of porcelain set out in Note 5(a) to Chapter 69, it is porcelain for the purposes of tariff classification. 
Finally, we note that Marck has already conceded that all items of the Brighton and Dover lines are indeed porcelain, which was confirmed by the CBP Lab. These styles thus serve as a useful control group—if the CBP Lab’s methodology was flawed, it is likely it would have yielded inconsistent results for those styles. 

In summary, we find that you have not overcome the presumption of correctness afforded to the CBP Laboratory.  We thus continue to uphold the findings of the CBP Laboratory with respect to the styles at issue, with the exception of style GR-9, which we agree is not porcelain pursuant to the findings of the first test conducted by the CBP New York Laboratory.
However, you observe, and we agree, that there are inconsistencies in the rulings themselves with respect to the classification of three of the styles at issue. In HQ H169055, item VE-9 was classified in heading 6911, HTSUS, despite the finding of the CBP Laboratory that this style absorbed more than 0.5% of its weight on water. Similarly, in HQ H226264 styles RO-5 and RO-12 were erroneously classified in headings 6911 and 6912, respectively, contrary to the findings of the CBP Laboratory (which found that RO-5 absorbed more than .5% of its weight in water and therefore met the definition of stoneware and not porcelain, and that style RO-12 met all the criteria for classification as porcelain under Additional U.S. Note 5(a) to Chapter 69. We therefore modify HQ H169055 and HQ H226264 with respect to items VE-9, RO-5 and RO-12, in order to reflect their correct classification, as follows: Item VE-9 is correctly classified in heading 6912, HTSUS, item RO-5 is classified in heading 6912, HTSUS, and item RO-12 is classified in heading 6911, HTSUS. 
With respect to the issue of whether the subject merchandise is classified as tableware for hotel/restaurant or as tableware for “other” (i.e., household) use, we reiterate our findings from HQ H169055 and HQ H226264.  In both rulings, we found that the Carborundum factors weighed in favor of classification of the instant articles as hotel or restaurant ware. We noted that the physical characteristics, specifically the fact that most of the styles at issue were white or off-white and plain, round, stackable, glazed, heavy and durable dishes which had been vitrified, were indicative of high-volume, commercial use. We agree that in particular the heaviness, durability and thickness of the instant merchandise makes it particularly suitable for restaurant or hotel use. See also HQ H155796, dated August 15, 2012, which concluded that similar Marck Dinnerware products were classified in subheading 6911.10.10, HTSUS, as porcelain dinnerware for hotel or restaurant use.  
As noted in HQ H169055 and HQ H226264 and as confirmed by additional research, we find significant evidence that the specific items at issue, the general styles at issue, and the goods supplied by ITI in general, are overwhelmingly advertised and sold for restaurant/commercial use, with very little to no evidence supporting Marck’s position that they are principally used in the household. First, the International Tableware, Inc. line is clearly geared primarily towards commercial use, in the “foodservice marketplace”. As noted in the ITI catalog: “From the trendy eatery, to universities, to casinos, to your favorite breakfast spot -- ITI is there.” In addition, the ITI catalog features a “foodservice information” page for restaurants to estimate their dinnerware needs (“To figure your exact needs (i.e. dozen for your initial order quan​tity), multiply the number of seats in your restaurant by the ordering factor, then divide by 12.”)
In addition to the characterization of ITI products in the ITI catalog as geared for commercial use, we observe that ITI products are recognized as restaurant ware by the foodservice industry, and run in the same channels of trade as other commercial dinnerware. For example, internet searches for “International Tableware” as well as for the specific styles at issue--e.g., “Dover dinnerware”, “Valencia dinnerware” , “Brighton dinnerware”, “Roma dinnerware”, etc., all yield several pages of links to restaurant supply stores.  Such general searches yield effectively no results for home kitchen/dining ware sites. Similarly, searching specifically for these styles on the sites of restaurant supply stores and warehouses reveal that all or most of these styles can be found on all such sites, whereas these styles are not sold on home kitchen/dining-ware retail sites or home-kitchen departments of major retailers, such as Sam’s Club
, Target, JC Penney, Walmart, Sears, Bed, Bath & Beyond, Crate & Barrel, Macy’s, Williams-Sonoma, or Bloomingdales.  Restaurant supply companies which carry all or most of the specific ITI styles and merchandise at issue include, for example: Redds Restaurant Equipment Discounters, which sells all the styles at issue (Brighton, Dover, Granada, Roma, Sydney, Valenica, Verona, and York) as “Restaurant China and Dinnerware”
;  Instawares (“Restaurant Supply Superstore”)
; Restaurant Supply Pro (describes all styles as “porcelain”)
; Food Service Warehouse (“Restaurant Equipment At Your Fingertips”): the first results for Food Service Warehouse under the category “restaurant china” (sorting by “most popular”) are International Tableware products – Dover, Granada, Verona, Roma styles. “Brighton” is available under “basic china dinnerware”, “Sydney” is available under “formal china dinnerware” and “York” under “embossed china dinnerware”
; Burkett Restaurant equipment and supplies (lists ITI under “restaurant equipment manufacturers”).
  These styles are all sold by the above restaurant supply vendors by the case—(3 dozen). We further note that all styles are described as being “microwave and dishwasher safe”, as well as “dent, break and chip resistant.”  The only direct-to consumer point of sale appears to be amazon.com
, where all the ITI styles at issue are also sold in bulk—starting at a dozen of each item up to three dozen each.  As noted in HQ H169055 and HQ H226264, bulk sales are indicative of commercial use. At the lower range of bulk sales—e.g., a dozen—there may be some fungibility between household and commercial use. This overlap decreases significantly when each item is sold in cases of three dozen each, as a typical household is rather unlikely to purchase two or three dozen of each plate, cup, saucer, bowl, platter, etc.  Marck further acknowledged in its original submissions for the Internal Advice Requests that the purchaser of the specific shipment at issue was a restaurant supply company.
In your request for reconsideration, you repeat the claim that 60-65% of the total merchandise sold by Marck is for household use.  You further argue that we should not limit our Carborundum analysis only to the specific styles at issue, but rather that it is the principal use of all Marck products that should be determinative of the classification of the instant items. We addressed this claim in HQ H169055 and HQ H226264, and we do not intend to revisit that argument here:  “In the present case, Marck, in its November 7 submission, presented data in support of its claim that 60-65% of its merchandise is for household use.  In examining this data and the list of companies to which Marck sells, we found that Marck sells a significant percentage of its merchandise to companies that emboss logos on it and resell it.  Marck attributes these sales to household use.  We disagree with this assessment, as a logo is one factor in favor of commercial use.” Thus, even assuming, arguendo, that we were persuaded by the argument that we should consider only the principal use of all Marck products in total, it is not clear that this data even supports the claim that most of Marck’s products are for household use.  In any case, absent a clear showing that Marck is overwhelmingly dedicated to either the household or the commercial market, the most general class of merchandise we would use for an analysis based on United States. v. Carborundum Co., is the ITI line of merchandise, to which the instant merchandise clearly belongs, but which also encompasses a great many styles which are not currently at issue. As our research indicates that ITI products are overwhelmingly marketed and sold for commercial use, the class or kind of merchandise to which the instant products belong is principally used in commercial applications such as restaurants and hotels. 
You further claim that Marck’s dinnerware had been rejected for restaurant use by the Bob Evans restaurant chain because it was not considered sufficiently strong to withstand the rigors of repeated, high volume use. However, there was no indication of which specific style was evaluated by Bob Evans, or what exactly the Marck products were being compared to.  In any case, we note that the merchandise at issue is advertised as “dent, break and chip resistant”, and “chip and scratch resistant”, and that it is marketed and sold for restaurant/commercial use. Indeed, the ITI catalog notes that all ITI stoneware and porcelain is “oven proof, microwave safe, and “manufactured to withstand the rigors of repeated commercial dish machines.” We can only assume, despite your claims to the contrary, that the instant merchandise is generally considered suitable for commercial use by the restaurant supply vendors selling it for such use, and by the customers ultimately purchasing it for such use.  Furthermore, we note that porcelain in general is more brittle and breakable than other types of dinnerware such as bone china or melamine—the latter of which is more likely to be favored by casual, high-volume chains such as Bob Evans, whereas higher end establishments are more likely to favor porcelain or bone china for a more elegant solution. So the choice by Bob Evans not to purchase Marck dinnerware, even assuming, as you claim, that the goods in question were rejected because of their lack of durability, is not persuasive. 

We thus affirm the findings of HQ H169055 and HQ H226264 that the instant merchandise is hotel or restaurant ware. 
HOLDING:
By application of GRI 1, items BR-5, BR-6, BR-7, BR-8, BR-9, BR-13, TBR-16, DO-2, DO-4, DO-5, DO-7, DO-8, DO-10, DO-11, DO-16, DO-24, DO-31, DO-34, DO-120, GR-2, GR-2C, GR-11, RO-8, RO-10, RO-12, SY-12, WRO-15, VA-7 and VE-11 are classified in heading 6911, HTSUS, are classified in heading 6911, HTSUS.  They are specifically provided for in subheading 6911.10.10, HTSUS, which provides for “Tableware, kitchenware, other household articles and toilet articles, of porcelain or china: Tableware and kitchenware: Hotel or restaurant ware and other ware not household ware.”  The applicable duty rate is 25% ad valorem.
By application of GRI 1, items GR-9, GR-12, RO-3, RO-5, RO-11, WRO-8-AW, VE-9, VE-34, and Y-10 are classified in heading 6912, HTSUS.  They are specifically provided for in subheading 6912.00.20, HTSUS, which provides for “Ceramic tableware, kitchenware, other household articles and toilet articles, other than of porcelain or china: Tableware and kitchenware: Other: Hotel or restaurant ware and other ware not household ware.”  The applicable duty rate is 28% ad valorem.  
Duty rates are provided for your convenience and are subject to change.  The text of the most recent HTSUS and the accompanying duty rates are provided online at www.usitc.gov/tata/hts/.
EFFECT ON OTHER RULINGS:

HQ H169055, dated January 3, 2014, is modified with respect to the classification of item VE-9. HQ H226264, dated January 3, 2014, is modified with respect to the classification of items RO-5 and RO-12.
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 days after its publication in the Customs Bulletin. 

Sincerely,

Myles B. Harmon, Director

Commercial and Trade Facilitation Division

�Item Number BR-5 has a diameter of approximately 13.9 centimeters and a thickness of approximately 5.4 millimeters. It is glazed with a raised, round, unglazed ridge on the bottom. Item Number BR-6 measures 22.78 centimeters in diameter, 0.58 centimeters in thickness, and has a clear glaze. Item Number BR-7 measures 18.27 centimeters in diameter and 0.59 centimeters in thickness. It has a clear glaze.  Style Number BR-8 measures approximately 22.9 centimeters in diameter and has a thickness of approximately 4.9 millimeters. It is a glazed plate with a raised, round, unglazed ridge on the bottom.  Style Number BR-9 has a diameter of approximately 21.4 centimeters and is approximately 6.2 millimeters in thickness.  It is a glazed plate with a raised, round, unglazed ridge on the bottom.  Item Number TBR-16 measures 26.18 centimeters in diameter, 0.65 centimeters in thickness, and has a clear glaze.


� Item Number BR-13 measures 11 ½ inches by nine inches and contains a clear glaze.


� Item Number DO-2 is a double well saucer with a clear glaze.  It measures 15.35 centimeters in diameter and 0.64 centimeters in thickness.


� Item Number DO-24 is a glazed bowl with a raised, round, unglazed ridge at the bottom.  It has a diameter of approximately 12.5 centimeters and a thickness of approximately 6.5 millimeters. Style Number DO-11 is a glazed bowl with a raised, round, unglazed ridge on the bottom.  It has a diameter of approximately 4.9 centimeters and a thickness of approximately 5.1 millimeters. Style Number DO-10, is a glazed bowl that measures 16.0 centimeters in diameter. Item Number DO-4 has a diameter of approximately 10.0 centimeters and a thickness of approximately 6.6 millimeters. Item number DO-120, the Dover Pasta Bowl, measures approximately 12 inches in diameter.  It has a shallow indentation in the middle that measures approximately eight inches in diameter and one inch in depth.  


 � Item Number DO-5 measures 13.96 centimeters in diameter and 0.57 millimeters in thickness.  Style Number DO-7 is a glazed plate with a raised, round, unglazed, ridge on the bottom.  It measures approximately 17.7 centimeters in diameter and has a thickness of approximately 5.2 millimeters.  Item Number DO-8 measures 22.78 centimeters in diameter and 0.58 centimeters in thickness. Item number DO-16 measures approximately 10.5 inches in diameter, weighs 822.63 grams and has an average rim thickness of 6.39 millimeters. 


� Style Number DO-34 is a white oval plate with a clear glaze.  It measures 24.38 centimeters in length, 19.08 centimeters in width, and has a thickness of 0.66 centimeters.


� Item Number GR-9 is glazed and weighs 712 grams. It has a diameter of approximately 8 millimeters.


� Item Number GR-12 “C” measures 9.75 inches long by 8.5 inches wide.  It has a clear glaze, weighs 666.80 grams, and has an average rim thickness of 7.46 millimeters.  


� Item numbers GR-2 and GR-2 “C” both measure approximately 6 inches in diameter with an indentation in the center that measures 2.5 inches in diameter and is suitable for containing a cup.  


� Item Number GR-11 measures approximately 4.63 inches in diameter, 3.2 centimeters in height, and the rim is approximately 4.1 millimeters thick.  It weighs approximately 177.6 grams.  


� Item Number WRO-8-AW is the Roma Welsh Rarebit Plate. It measures approximately 8.5 inches long by 4.25 inches wide, has small handles on each side to facilitate handling, and weighs 425 grams.


� Style Number RO-3, is plate and has a raised, round, unglazed ridge on the bottom.  It has a diameter of approximately 22.2 centimeters and a thickness of approximately 5.7 millimeters. Style Number RO-5 has a clear glaze. Item number RO-8 is a glazed plate and measures approximately nine inches in diameter.  


� Item Number RO-10 is a bowl with a clear glaze.  It measures 16.66 centimeters in diameter and 6.25 centimeters in depth and has a lip that measures 0.60 centimeters in thickness. Item Number RO-11 is glazed bowl, with a raised, round, unglazed ridge on the bottom.  Item Number WRO-15 is a bowl and has a clear glaze.  It measures 14.12 centimeters in thickness and 6.45 centimeters in depth and its lip is 0.50 centimeters in thickness. It has a diameter of approximately 12.0 centimeters and a thickness of approximately 4.5 millimeters. 


� Style Number RO-12 is a glazed platter and measures 18.6 centimeters by 26.9 centimeters.  


� Item Number SY-12 measures approximately 9.88 inches long by 7.25 inches wide.  Its rim is approximately 7.7 millimeters thick.  The platter and it weighs approximately 696.5 grams.


� Style Number VA-7 is glazed and measures 18.4 centimeters in diameter.


� Item Number VE-11 measures approximately 4.75 inches in diameter.  


� Item Number VE-9 measures 9.75 inches in diameter


� Item number VE-34 measures approximately 9.25 inches long by 6.38 inches wide.  


� Item Number Y-10 measures approximately 6.25 inches in diameter.  


� ASTM C373 is the standard test method for determining water absorption, bulk density, apparent porosity, and apparent specific gravity of fired unglazed whiteware products, glazed or unglazed ceramic tiles, and glass tiles. This method generally involves heating, drying, boiling, then soaking broken or cut pieces of ceramic to determine the mass gained by the sample from any water it absorbed during this process.


� ASTM D1535 is the standard test method for specifying color by the Munsell System. This system is based on the color-perception attributes hue, lightness, and chroma, and involves observing the color of an object under certain daylight or simulated daylight conditions and comparing it to Munsell chips in hue, chroma and value charts. 


�� HYPERLINK "http://www.tcnatile.com/faqs/59-porcelain.html" �http://www.tcnatile.com/faqs/59-porcelain.html� 


� � HYPERLINK "http://www.tcnatile.com/products-and-services/porcelain-certification-program.html" �http://www.tcnatile.com/products-and-services/porcelain-certification-program.html� 


� Although in HQ H226264 we observed that some items of the Granada line were available at Sam’s Club, these items are no longer available for sale on that site. 


� See � HYPERLINK "http://www.reddsequip.com/vendor.cfm/6850,ITI%20%20International%20Tableware%20Dinnerware,XX" �http://www.reddsequip.com/vendor.cfm/6850,ITI%20%20International%20Tableware%20Dinnerware,XX� 


� See � HYPERLINK "http://www.instawares.com/international-tableware-inc.0.2181.0.0.htm?No=361&Rpp=72&af=manufacturer:%202181&view=list" �http://www.instawares.com/international-tableware-inc.0.2181.0.0.htm?No=361&Rpp=72&af=manufacturer: 2181&view=list�


� See � HYPERLINK "http://www.restaurantsupplypro.com/prod_detail_list/international-tableware" �http://www.restaurantsupplypro.com/prod_detail_list/international-tableware�


� See � HYPERLINK "http://www.foodservicewarehouse.com/dining/restaurant-china/c3234.aspx" �http://www.foodservicewarehouse.com/dining/restaurant-china/c3234.aspx� 


� See � HYPERLINK "http://www.basequipment.com/International-Tableware-Inc-s/1458.htm" �http://www.basequipment.com/International-Tableware-Inc-s/1458.htm� 


� See � HYPERLINK "http://www.amazon.com/s/ref=nb_sb_noss_2?url=node%3D367155011&field-keywords=ITI&rh=n%3A1055398%2Cn%3A284507%2Cn%3A13162311%2Cn%3A367147011%2Cn%3A367155011%2Ck%3AITI" �http://www.amazon.com/s/ref=nb_sb_noss_2?url=node%3D367155011&field-keywords=ITI&rh=n%3A1055398%2Cn%3A284507%2Cn%3A13162311%2Cn%3A367147011%2Cn%3A367155011%2Ck%3AITI�
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